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Punishment of international

crimes in failed states
The Somali piracy imbroglio
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The legal impediments encountered in the global anti-piracy campaign off the coast of
Somalia have awakened the international community to the realisation that there are still
gaps in the international criminal justice system. One such gap relates to the non-existence
of a readily available international criminal justice institution to address international crimes
not covered by the Rome Statute of the International Criminal Court. The other gap is the
lack of a legal mechanism to respond to international crimes arising from failed or col-
lapsed states. This paper argues that international criminality from failed and collapsed
states cannot be addressed by the mere prosecution of offenders in foreign courts; as long
as the security vacuum exists in such states, it would be virtually impossible to combat
international crimes originating from states in crisis. The actions taken by important inter-
national actors and organisations have been aimed at protecting the economic interests of
the major powers of the North. These actions are essentially reactive, fragmented and not
sufficiently holistic and are thus unlikely to succeed in providing a multifaceted approach
needed in the fight against piracy.
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Introduction

Contemporary insights into the global anti-piracy campaign suggest that the best approach
needed to combat piracy is the deployment of multinational naval warships that would restore
safety and security at sea, capturing the pirates before prosecuting them in domestic courts.
The most vocal advocates of this approach are the United Nations Security Council, the
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European Union, the United States and the majority of developed countries in the northern
hemisphere whose economies are significantly supported by maritime-based commerce. The
call by these international actors in support of the multinational vigilante navy has conse-
quently dwarfed the merits of alternative anti-piracy approaches. The African Union, for
instance, has advocated for the re-establishment of a fully functional government, and thus
effective statehood in Somalia with functional social, political and economic institutions.

Between 2006 and 2010, the efforts at combating piracy oft the course of Somalia pro-
duced little cause for celebration.! For instance, as of 28 December 2010, there were still 25
ships and 587 crew hostages in the hands of pirates.? By the end of 2010, Somali piracy had
accounted for 1 016 hostages, 31 vessels and 713 crew members of various nationalities.’

The restoration of absolute safety and security at sea clearly proved an elusive target to
achieve. On one hand, the multinational anti-piracy naval forces continued to be stretched,
making slow progress in eradicating pirates across ever-expanding piracy hotspots and elon-
gated international sea lanes. On the other hand, AU state-building initiatives are still some
distance from achieving their objectives. Somalia has continued to be politically unstable
and anarchic and state institutions being established have not found their feet just as yet.*
Apart from this, there has been great controversy and uncertainty pertaining to punishment
of captured pirates.” With no permanent international or regional criminal tribunal in place,
states have encountered embarrassing problems in dealing with captured pirates, particularly
those originating from the failed and politically unstable state of Somalia.® In general terms,
therefore, it would seem that global anti-piracy initiatives against piracy have not borne a lot
of fruit.

This contribution secks to argue the case for an African criminal justice institution to
prosecute international crimes such as piracy from both an international criminal justice and
a state-centric perspective. The establishment of such an institution should not stop ongoing
efforts by multinational naval forces to restore security and safety at sea. Neither should it halt
efforts by regional organisations aimed at establishment of fully functional and effective state
institutions. The criminal justice institution may be established by the creation of a perma-
nent regional criminal tribunal to prosecute such crimes and the extension of the operational
capacity of regional police systems such as naval paramilitary. Provision should also be made
for special penitentiary arrangements. The creation of such a mechanism should run concur-
rently with efforts designed to recreate fully functional state and its social, political, economic
and domestic security structures.

Clearly, therefore, this contribution admits that there is no substitute for a state as the most
important actor in international law in terms of guarantecing the safety and security of its
citizens and their property and also the security of other nationals and their property within
its territory. These points will be examined with reference to piracy along Somalia’s coastline,
the international response to the crime, the sustainability of such actions in international law,
and the idea of an African regional criminal court for international crimes outside the juris-
diction of the International Criminal Court (ICC).

Structurally, this paper is divided into four parts. The first part provides a background to
the nature of the problem of piracy in Somalia and its implications for international criminal
justice, international peace and security as well as global economic development. The sec-
ond part examines the political context within Somalia that encourages piracy oft the Somali
coast. This part also examines general political and social challenges that feed off the political
crisis in Somalia, encouraging general criminality. The third part explores the international
response to Somali piracy as led by the Security Council and the forces from the developed
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North. The sustainability in international law of the responses will also be canvassed in this
section. Part four analyses the idea of an African regional criminal court to prosecute interna-
tional crimes such as piracy. In this part the basis for such an avenue will be discussed as well
as the merits and challenges likely to come with such a course of action.

General background

Domestic criminal justice systems across Africa have achieved significant success in the
maintenance of a penalty regime that protects both the state and the individual from different
kinds of crime. In a direct way, therefore, these penal systems have guaranteed the safety and
security of persons and their property whilst simultancously protecting other fundamental
rights and freedoms. Although the quality of criminal justice in individual states’ has varied
from country to country and from time to time, it is clear that the punishment of domestic
crimes has not proved to be an insurmountable task in various fully functional African states.

In addition to domestic systems, regional blocs have adopted protocols establishing impor-
tant institutions that enhance regional cooperation, improve and expedite regional responses
to trans-border criminal activities, and ensure that such criminal activities do not threaten
the friendly relations among states on the continent.® While some of these domestic criminal
justice mechanisms may not have performed to the required standards, it cannot be doubted
that with time the collective mechanisms could prove the greatest guarantors of the peace and
security of Africa’s future generations. The saddening fact is however that the commitment
and dedication witnessed in establishing domestic institutions necessary in fighting domestic
criminality has not been extended towards creation of regional criminal justice mechanisms
to respond to international crimes.

Prior to the establishment of the International Criminal Court in 2002, there appears to
be no recorded history of tangible efforts by African states to establish a permanent regional
criminal court to prosecute international crimes. This does not mean that African states were
cold to the idea of international criminal tribunals to prosecute international crimes, how-
ever. The request by African states for establishment of post-conflict international criminal
tribunals in Rwanda and Sierra Leone? is testimony of Africa’s willingness to respond to the
problem of international crimes. Further, the active participation of African states in the es-
tablishment of the ICC itself demonstrates Africa’s commitment to confront serious crimes
for the benefit of African victims."® The current misgivings over the ICC advanced by a few
African states'! raises questions as to their commitment, but this is clearly not enough to put
the attitude of African states to international criminal justice in a bad light.

The establishment of the ICC appeared to bridge the huge gap that domestic criminal
justice systems in Africa had struggled to address for decades. The failure of African states
to find common ground was disheartening, particularly in view of the numerous instances
where international crimes were committed on the continent. It is therefore not surprising
that, since its creation, the ICC has almost exclusively focused on Africa, with most of the
investigations initiated arising from situations of armed conflict in African countries.”” In so
doing, the ICC appeared to be targeting the major international crimes that have been com-
mitted during armed conflict or other forms of internal violence, unfortunately losing its
African support in the process. However, the popularity that greeted the creation of the ICC,
the clouds of dust it has subsequently raised, and the problematic issues it has had to confront
in the rather short period of its existence unfortunately conceals the fact that the crimes that
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fall under the jurisdiction of the ICC are not the only instances of international crime in the
world today. For example, one major international crime, piracy, is not covered by the Rome
Statute and the ICC has no jurisdiction to prosecute it.

The resurgence of the crime of piracy in the Horn of Africa awakened the global commu-
nity to this reality and to the fact that confronting international crimes is not yet a completed
task. In view of Africa’s misgivings about the ICC, it is doubtful whether the continent will
accept another criminal justice mechanism suggested by the Western countries to prosecute
piracy. An African criminal tribunal might actually be seen by the AU as a progressive alter-
native from a theoretical point of view. In practical terms, however, the ICC’s experience in
investigating and prosecuting international crimes under its jurisdiction suggests that Africa
has a long distance to go before a regional criminal tribunal that can also prosecute other
international crimes materializes.

The rise of piracy off the Horn of Africa has been attributed to various factors, but un-
doubtedly the partial demise of the state of Somalia and the resultant collapse of domestic
security, policing and human safety institutions are among the major causes. As one author
pointed out:

Piracy is both a symptom of Somalia’s collapse and a consequence of that breakdown.
While there can be no doubt that the world has to be extremely concerned about this
situation and the way it imperils our march to a globalized future, until Somalia acquires
some national consciousness and acts to create and sustain a viable government, it will
remain a rogue state, a failed state, and an anarchy that will be both opportunistic preda-
tor and prey, environmentally, economically, and socially.”

As a direct consequence of Somali political instability, the emergent piracy crisis has sent
shockwaves into Africa’s security and economic systems as well as the globe’s maritime-based
commerce. Piracy has struck at the root of global trade and as long as it continues unabated,
will continue to choke maritime-based commerce beneficial to Africa.

The international community, led by the United Nations Security Council and the
International Maritime Organisation, has moved swiftly to adopt a line of action that pro-
tects the commercial interests of states whose economies stand to lose most."* This includes
deployment of naval patrols in the affected sea lanes and provision of naval security to inter-
national vessels, including those delivering humanitarian aid to Somalia. Africa supports this
approach, and its contribution to the Somali piracy strategy is to prioritise political initiatives
aimed at bringing peace and stability to Somalia as the major step towards successfully staving
off the scourge of piracy.”® Africa’s view is that legal and maritime security strategies must be
complemented by state-building political strategies designed to make Somalia stand on its
own feet. In essence, the African Union’s stance is that to effectively combat Somali piracy,
there is a need for a broader approach that respects the rights of Somalis to a politically stable
and secure state of Somalia which, in turn, would exercise territorial integrity and sover-
eignty.'® It is only when such a state has been created and is fully functional that the problem
of piracy along the Somali coastline can be effectively confronted.

The reasoning of the AU can be defended from two perspectives.

First, from a state-centric perspective, only a stable state would secure the rights of
Somalis, including their right to land and marine resources and their right of devising ways to
secure, defend, utilise and exploit such resources in accordance with their own laws and poli-
cies."” This approach is reflected in the arguments of one school of thought that posits Somali
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piracy as a natural response to maritime environmental pollution and degradation by foreign
and international actors.!®

From the perspective of international law, a fully functional state has certain fundamental
responsibilities and obligations attached to the manner in which it applies its resources and
gives its citizens and foreigners access to them. Once such rights are recognised and respect-
ed, other states would be duty bound to ensure that they enter that state’s geographical and
resource space in accordance with international law and that their activities do not damage
its environment, usurp its territorial integrity or violate its permanent sovereignty over its
natural resources.”” Elaborating on this view, establishing a peaceful and functional state that
ensures the enjoyment of civil and political rights as well as social and economic rights whilst
guaranteeing human security could offer the best hope for combating crimes that feed on the
anarchy characterising failed or collapsed states such as Somalia today.

Second, from a security perspective, only a fully functional and stable state can guarantee
the security and safety of domestic and foreign economic activities in its territory. According
to Tsvetkova, Somali piracy is both a national and regional security problem in that it exac-
erbates and challenges the existing (Transitional Federal Government, TFG) structures of
government in Somalia.? There is little doubt that effective political governance and security
structures can address the security void that is fuelling piracy. Once a measure of security
is restored, the state would be able to protect not only the economic activities of its citizens
from international criminal activities, but also the security of terrestrial and marine economic
resources from foreign funded criminality.

The AU’s approach however fails to prioritise the need for an economic approach to sup-
pressing piracy off the coast of Somalia. The United Nations has acknowledged the impor-
tance of this economic perspective, stating that another way of combating the piracy economy
is to develop economic activities that do not ‘thrive in an environment of piracy’.?!

Be that as it may, it would seem that there cannot be one approach to suppressing piracy off
the coast of Somalia; there has to be a multidimensional approach that encompasses security,
economiic, social and political perspectives. To demonstrate why such a multifaceted approach
should be chosen, the origins of piracy in Somalia should be investigated.

Piracy in Somali waters

Piracy along Somalia’s coastline has not always existed in the savage terms it does at present.
Yet, as a coastal state, Somalia would have been aware of the threats that came with ownership
of territorial waters and eventual proximity to busy international sea lanes. Further, Somalia
would have been aware of the international ramifications of sea-based criminality eventuating
from access and proximity to the seas. Such threats evolved into the reality of piracy, coincid-
ing with a situation of continuous internal armed conflict among warring factions in Somalia
following the toppling of the dictator General Muhammad Siad Barre in 1991.% Effective
government ceased to exist from this time with various warlords exercising semi-autonomous
political control over several provinces, towns and cities in Somalia. Clan leaders controlled
vital services such as airports, customs, and ports, as well as administrative functions such
as issuance of licences, collection of taxes and levies, and granting or withdrawal of various
other rights.

In 2004 an inherently weak government in exile, the Transitional Federal Government,
was formed in Kenya and started operating from this country. This ‘government’ has no form
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of political or administrative control over any substantial part of Somalia. To demonstrate
this, in 2006, the Union of Islamic Courts (UIC) seized power from various warlords and
structures of the TFG and for six months attempted to exercise governmental functions and
powers. However, after US-backed Ethiopian forces removed the UIC from power Somalia
returned to the chaos of warring factions and warlords, clan leaders, and Islamic courts exer-
cising partial control over different parts the country where they have taken over government
functions. The TFG still exists but as an extremely weak political alternative to the current
political chaos characterising Somalia. Since 1991, the incidence of piracy has gradually in-
creased to alarming levels along Somalia’s coastline. Of Africa’s thirty nine coastal states, no-
where else has the ugly head of piracy wreaked more havoc than along the coast of Somalia.
The International Maritime Bureau recorded 239 worldwide piracy cases in 2006, 263 in
2007, 293 in 2008, and an alarming 406 in 2009.* Since 2008, the Somali coastline has ac-
counted for close to 40 per cent of piracy activities recorded globally. For instance, 217 of the
406 piracy cases recorded in 2009 were from Somalia, a figure more than half the global total.
Forty four per cent of piracy cases recorded in the first six months of 2010 was from Somalia
and the attacks had spread to as far as the Red Sea.?*

Not surprisingly, most of the direct financial damage wrought by Somali piracy has not
involved Somali or African commerce. European, Asian and American ships were the hardest
hit, with little if any direct damage on African vessels being recorded. For instance, while
acknowledging that there is no ‘quantitative research available on the global cost of piracy’, the
US Council on Foreign Relations estimates that the costs of piracy range from US$1 billion
to as much as US$16 billion per annum.? These costs relate to expenses such as ransom,
insurance premiums, freight rates and the cost of rerouting. Although these costs affect ship-
ping companies, the African market eventually shoulders these costs especially since Africa is
usually the consumer or beneficiary of shipped products and commodities.

Piracy has been known as a 15"-century crime and only became an international crime
during the 1800s when the world moved to tackle it and slavery.?® The crime of piracy was
then noted as a crime against humanity and a customary international crime.?” Since the 1800s
individual states were therefore able to take unilateral action against pirates on the high seas.
However, since international criminal law was probably not yet born or sufficiently developed,
states found it difficult to exercise international jurisdiction for the crime. Consequently, those
states able and willing to prosecute — albeit not having encountered pirates onn the high seas
or in their territorial waters -were reluctant to do so.?® The trend has continued even to date,
with most states having simply failed to modify their legal systems to sanction the prosecution
of pirates caught on the high seas by ships belonging to a foreign power.” The current situation
is that states — particularly African states — are precluded by their domestic legal systems from
prosecuting pirates apprehended on the high seas unless it can be proved that the pirates were
attacking their ships or were engaging in piracy in their territorial waters.*

Major developed powers such as United States and Germany signed agreements with
some African coastal states neighbouring Somalia urging them to prosecute pirates captured
by European or American naval forces operating off the Somali coast.” Most of these African
states however needed to establish the necessary legal framework in order to exercise interna-
tional criminal jurisdiction over pirates captured on the high seas, or in the territorial waters
of other states that lack the capacity to prosecute.’> Other states found themselves unable to
prosecute despite having signed agreements with EU powers. Clearly, the legal prerequisites
to combating piracy had not been prioritised on the African continent before the resurgence
of piracy in Somalia.
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Advanced technology and sophisticated weaponry are currently used to fight pirates, but
early approaches to piracy followed the conventional route: assault pirate hideouts and capture
or kill pirates while the world was attempting to establish a foolproof legal formula to pros-
ecute captured pirates.*

As the damage wrought by Somali piracy escalated, pressure increased on the International
Maritime Organisation and the United Nations Security Council to act and prescribe effec-
tive measures. The Security Council passed a number of anti-piracy resolutions®* and the
European Union also acted deploying the first EU naval operation, the EU naval force (EU
NAVFOR Somalia — Operation Atalanta) to patrol piracy hotspots.

Although a number of Security Council resolutions and reports* have acknowledged the
need for a secure Somalia with an effective government and functional social and political

% no concrete roadmap has been drafted by the UN to achieve this. Various writ-

institutions,
ers concur that Somalia is no more than a failed state, and an investigation of whether this is
in fact the case can shed light on the nature and implications of Security Council perspectives

on confronting an international crime in a politically troubled state.

Somalia and statehood

There is widespread belief that Somali is a ‘failed state™ that poses complex challenges to
international peace and security not only in Somalia, but also in Africa and the world at large.
However, despite it being a failed state, Somalia retains the basic attributes of a state in terms
of international law.

The 1933 Montevideo Convention on the Rights and Duties of States requires a state to
satisfy strict criteria before it can be recognised as a state. These fundamental legal require-
ments include a permanent population, a defined territory, a government, and capacity to
enter into relations with other states.*® However, political existence of the state is independent
of recognition by other states.*” A US court affirmed this, declaring that in order to satisfy
the criteria for a state, a state should control a defined territory, control populations within its
power, and enter into agreements with other governments. It should also have a president, a
legislature and a currency.*’

Clearly this definition is too strict and as a result, some modern states may have failed the
test during their long march to political hegemony and effective statchood.*! States that fail
to satisfy this strict definition have come to be called by many names, one of which being
‘failed state’. Somalia has by and large come to be identified as a failed state owing to its lack
of a government that can exercise and maintain effective control over its territory. However,
it does meet some of the requirements of the Montevideo Convention, having a permanent
population and clearly defined and relatively undisputed borders.** The status of Somalia’s
statechood is thus complicated, although the international community still rates Somalia as if
it were a fully functional state.® The critical element alleged to be lacking in Somalia is effec-
tive government* that can claim and exercise political legitimacy and sovereignty. However,
Somalia is regarded as a failed state because of the lack of political sovereignty and the failure
to exercise it.

The classical definition of ‘sovereignty’ is that it concerns the political competence of a state
to assert exclusive control over its territory and resources, mirrored by the state’s supreme
power within the internal political hierarchy.* The exercising by that state of authority over
its land and territory is thus the most fundamental illustration of its sovereign power.** From
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a strictly legal perspective, the concept of sovereignty has come to be known as encompassing
all matters in which a state is permitted by international law to decide and act without intru-
sion from other sovereign states.”” Examples of these are the choice of political, economic,
social, and cultural systems and the formulation of foreign policy by the state in question.
One writer observed that ‘the power of all states is territorially related, for the state expresses
itself mainly in possession of its sovereignty in relation to other states. If sovereignty concerns
the way in which exclusive jurisdiction is exercised over respective territories of an empire or
a nation-state, then the power of a sovereign state ... hinges on territorial integrity.*

There is a need for alternative approaches to statchood and nation-building in Somalia in
view of the failure of existing political structures to claim and exercise Somalia’s sovereign
power.* The TFG, according to Tsvetkova, lacks the monopoly of the use of legitimate force
in Mogadishu and elsewhere in Somalia and thus cannot claim to be a government at all.>
Various Somali political entities have claimed to exercise national governance responsibilities,
yet even these local political structures have not succeeded to lay claim to Somalia’s sovereign
power. Their failure to establish universally acceptable and functional social, political and
economic institutions, and to create and maintain a national army, police force and judicial
systems that make, enforce and apply laws, means that they cannot be regarded as the effec-
tive government of Somalia. Owing to fundamental religious and political differences these
disparate political entities have failed to demonstrate a collective will that can credibly be
treated as the will of a state.” The actions of these semi-legitimate local-level political entities
— in contrast to those of the TFG — have not been interpreted by the international community
as representing the acts of a state of Somalia and thus have not been bound by the general
rules of international law.

Since the state is the basic constituent of the international community and thus indispen-
sable for the effectiveness of international law, Somalia has engendered critical problems to
international peace and security. Its security challenges spill over to neighbouring states and
aftect their security and safety as well. Such challenges may not be eftectively addressed by
merely strengthening the security apparatus of the neighbouring states.

The resurgence of piracy has not coincided with regional weaknesses in maritime or coast-
al vigilance, but with each step Somalia has made into political instability, state collapse and
internecine warfare. Alternative political solutions to Somalia’s state failure-induced piracy
should therefore focus on creating a political establishment that is strong enough to cooperate
with both local forces and the international community in combating piracy.

Piracy has also been encouraged by the illegal arms and light weapons trade across Central
Africa.’? There is no doubt that gun-running flourishes in collapsed states with non-existent
security apparatus.”® The ‘merchants of death’ link up with various other transnational crimi-
nal networks such as illegitimate functionaries of neighbouring governments, multinational
companies, and money launderers to further complicate the resolution of crises in politically
troubled states. The huge ransoms paid to pirates facilitate their acquisition of even the most
sophisticated weaponry. To further complicate matters, international shipping companies,
considering the huge financial resources at stake, may have begun to contract private security
companies to provide security escorts for their vessels on the high seas.* Africa has already
decided against these private ‘guns for hire™ as they are bound to pose more problems than
they would solve. In view of these disturbing facts, the need for a stable state of Somalia
and for the establishment of a continental criminal justice mechanism to counteract piracy
and other related international crimes in failed states cannot be over-emphasised. The United
Nations has not waited for the day when both mechanisms are in place and, through the
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Security Council, has moved swiftly to address the problem of piracy. As will be illustrated
below, the actions of the United Nations acknowledge not only the seriousness of piracy as
an international crime but also the challenges that failed states pose for the UN system and
international law in general.

The Security Council response to Somali piracy

Somali piracy has significantly united the Security Council permanent members in passing

various resolutions®

and calling for concerted action. All these resolutions have been passed
in terms of Chapter VII of the UN Charter, which authorises the Security Council to ‘deter-
mine the existence of any threat to the peace, breach of the peace, or act of aggression’ before
deciding on any measures ‘to restore international peace and security’.’” The main thrust of
these resolutions is to permit states with naval power to fight pirates originating from Somalia
on Somali land and in Somali territorial waters and to ensure the safety of ships at sea. In do-
ing this, the resolutions encourage cooperation of naval forces with Somalia’s TFG authority,
which is taken as the nearest form of legitimate governmental authority in Somalia. The reso-
lutions do not question Somalia’s sovereignty, with Resolution 1816 for instance reaffirming
‘respect for the sovereignty, territorial integrity, political independence and unity of Somalia’
and also acknowledging Somalia’s right to its territorial waters. The Security Council further
accepts the actions of the TFG in its communications with the Security Council as represent-
ing the conduct of the state of Somalia®® and directs other nations fighting piracy off the Horn
to entreat, negotiate, cooperate and enter into agreements with the TFG.%

In order to reinforce the grounds for Security Council intervention, the resolutions
condemn the targeting of World Food Programme (WFP) ships destined for humanitarian
activities in Somalia.® The resolutions also seek to ensure the security of WFP vessels, while
encouraging naval warship escorts to achieve this objective.

The resolutions mainly revolve around Somalia’s political sovereignty and the internation-
al legal competence of the TFG. For instance, Article 7 of Resolution 1816 (2008) is telling:

The Security Council, acting under Chapter VII of the UN Charter,

7. Decides that for a period of six months from the date of this resolution, States coop-
erating with the TFG in the fight against piracy and armed robbery at sea off the
coast of Somalia, for which advance notification has been provided by the TFG to the
Secretary-General, may:

(a) Enter the territorial waters of Somalia for the purpose of repressing acts of piracy
and armed robbery at sea, in a manner consistent with such action permitted on
the high seas with respect to piracy under relevant international law; and

(b) Use, within the territorial waters of Somalia, in a manner consistent with action
permitted on the high seas with respect to piracy under relevant international law,
all necessary means to repress acts of piracy and armed robbery ...*

In Resolution 1851, the states fighting piracy were given explicit authority to use ‘all necessary
measures that are appropriate in Somalia for the purpose of suppressing acts of piracy and
armed robbery at sea’.®? Under the banner of combating piracy states are therefore free to
disregard Somalia’s ‘exclusive sovereign power’ over its land and resources, enter Somalian
territorial waters and capture pirates.®
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It is clear that the Security Council refuses to admit that Somalia may lack legitimate
structures and institutions capable of consenting and representing it in international law.%
The route taken by the Security Council has been to tacitly grant Somalia the status of a state
whilst admitting that it is in a deep political crisis and under a weak transitional government,
the TFG. The Security Council has thus sold the idea that Somalia is in fact an effective state
with a functional government albeit lacking the ability to exercise exclusive political control
over the whole of Somalia. This pretext permits the Security Council to entreat with the
TFG as the legitimate authority representing the state of Somalia and also permits other states
to enter into agreements with the TFG.® The reason why the Security Council chooses this
route is not difficult to understand: it seems to have no other alternative to dealing with an
international crime in a failed state but finding a partner to work with in achieving its anti-
piracy objectives.

The anti-piracy intervention is not the first time Somalia has featured on the Security
Council agenda. For example, the 1993 US-led nation-building and humanitarian efforts of
the Unified Task Force (UNTAF) failed dismally and the task force was withdrawn in 1995.
The United Nations Operations in Somalia I and II (UNOSOM I and II) were deployed in
1992 and 1993, but the two missions also failed to deliver before they were terminated in 1993
and 1995 respectively.

Currently the only glimmer of hope left for a stable state of Somalia is being spearheaded
by the AU through the Intergovernmental Authority for Development (IGAD), which is
driving a process aimed at building the state of Somalia and establishing a fully functional
government. This process started in 2004, with one of its landmarks being the establishment
of the TFG. Contrary to UN efforts in the 1990s, AU initiatives have seen a measure of
success in establishing lasting, albeit weak state institutions. The rather negative experience
of the UN in Somali may explain the organisation’s current readiness to cooperate more with
AU structures and adopting a rather cautious approach in its handling of the Somali political
problem.

The actions of the UN may appear indefensible but from a political perspective they prob-
ably remain the best approach to dealing with crisis situations arising from politically unstable
or extremely weak states. However, UN approaches will likely remain deficient if they are
not pursued concurrently with efforts aimed at establishing strong political, security and eco-
nomic institutions. Efforts to shore up functional state structures, and to capacitate national
state institutions and social, economic and security systems, are likely to address the nucleus
of the problem in Somalia today. The UN seems to be leaving this to the AU (and IGAD in
particular) and waiting to utilise the institutional structures created by IGAD on the ground
in confronting Somali piracy. In so doing the UN refuses to be bogged down by the legal
niceties of international law, particularly the principle of sovereignty and the sovereign equal-
ity of nations upon which it is founded.*

The Security Council thus succeeded in killing two birds with one stone: it confronted
the twin problems of a failed state and the international crime of piracy in such state by the
single act of assuming that the state of Somalia existed, albeit under a weak government.
Although the assumption that Somalia was not a failed state may have been morally and le-
gally unacceptable, the Security Council apparently did not violate any explicit rule or norm
of international law in its anti-piracy stance.

Most importantly, however, the Somali anti-piracy case serves to show that the Security
Council is prepared to recognise fiercely contested forms of rudimentary political order
such as the TFG and entreat with these as if they represented the eftective government of an
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otherwise politically unstable and extremely weak state. For Africa, this approach may be a
welcome option for addressing the anarchy-based problem of piracy.

Way forward for Africa

African solution to an African problem?

As discussed above, African politicians have recently become less enamoured of the ICC,
although Africa participated extensively in its creation.’® Criticisms against the court are
mounting and include its exclusive focus on Africa, its prioritisation of justice over peace in
Africa, and, most importantly, the indictment of the Sudanese sitting head of state, Omar
Hassan al-Bashir.”

During the twelfth and thirteenth ordinary session of the Assembly of the African Union
held in Ethiopia and Libya in 2009, the idea of the establishment of an African criminal court
was discussed. At both sessions, the AU passed a decision to request the AU Commission ‘in
consultation with the African Commission on Human and People’s Rights and the African
Court on Human and People’s Rights to examine the implications of the Court being empow-
ered to try serious crimes of international concern such as genocide, crimes against humanity
and war crimes, which would be complementary to national jurisdiction and processes for
fighting impunity’’® The same meeting expressed concern at the indictment of a sitting head
of state, the President of Sudan, Omar Hassan al-Bashir, and the unfortunate consequences
of the indictment to the achievement of peace in Sudan. Earlier on the AU had castigated
the abuse of the principle of universal jurisdiction, ‘particularly by some non-African states’,
expressing deep concern that ‘indictments have continued to be issued in some European
states against African leaders and personalities’”!

It is clear from this that African international policymakers envisage an African criminal
court as a possible substitute for the ICC. Such a court would have jurisdiction over crimes
against humanity, genocide, war crimes, and possibly other international crimes. It would
no doubt serve an important function on the continent and possibly entertain international
crimes that are currently outside the Rome Statute such as piracy, international drug and
human trafficking, illegal arms trading and slavery. Further, African approaches in addressing
conflict and post-conflict situations have always favoured peace over justice and this explains
the AU position that the restoration of political stability and the establishment of a fully
functional state of Somalia is the solution to addressing the problem of piracy off the coast
of Somalia.

As if to encourage the debate for an African criminal court, the Security Council tenta-
tively suggested setting up an international criminal tribunal to prosecute pirates captured
from Somalia. Security Council Resolution 1918 (2010) tasked the UN Secretary-General
with the responsibility of coming up with options ‘for creating special domestic chambers
possibly with international components, a regional tribunal or an international tribunal and
corresponding imprisonment arrangements’ to prosecute captured pirates.”” The resolution
further called on the Secretary-General to ‘take account of ... existing practice in establishing
international and mixed tribunals, and the time and the resources necessary to achieve and
sustain substantive results’”

To fulfill the terms of this resolution, the Secretary-General produced a report on options
for the effective prosecution and imprisonment of captured pirates in Somalia.”* The report
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deals in detail with options ranging from capacitating regional states to prosecute Somali
pirates to establishing a piracy court in a chosen state in the region, establishing a special
piracy chamber in a chosen state in the region with or without UN participation, creating a
regional criminal tribunal with UN participation, establishing an international tribunal based
on an agreement between the UN and a third state in the region, and the establishment of
an international tribunal by the Security Council in terms of its Chapter VII powers.” The
Secretary-General subsequently appointed a Special Adviser to the Secretary-General who
produced a special report on legal issues related to piracy oft the coast of Somalia with twenty
five proposals on tackling piracy.”®

The report explores the Somali piracy problems in detail, highlighting the social, political
and economic impacts of piracy and possible ways of combating it. It also explores economic,
security and legal ways of suppressing piracy in Somalia. Most importantly, the report identi-
fies legal/jurisdictional challenges to prosecuting captured pirates and suggests ways in which
to overcome them and generally improve the legal system designed to combat piracy. The
major problems identified in the report include lack of universal jurisdiction over piracy in
coastal states, inadequate substantive and procedural provisions in the criminal law relating to
piracy, lack of international assistance and cooperation in prosecuting piracy off the coast of
Somalia, and difficulties in collecting, gathering and transferring evidence.

Apart from identifying the major legal challenges, the report explores in detail the possible
solutions to effective prosecution of captured pirates that were highlighted in the earlier re-
port of the Secretary-General on Somali piracy. The first suggestion was that an international
criminal tribunal or a regional criminal tribunal specifically designed to prosecute captured
pirates be established.”” However, this idea was quickly shot down because ‘the excessively
long procedures would take time and entail high costs’, in addition to difficulties in canvass-
ing international support for a multilateral instrument that would lead to the creation of such
a tribunal”® Consequently, the favoured legal approach was the capacitation of Somalia’s
criminal justice system to combat piracy and choosing another state in the region to host an
extraterritorial piracy court. Establishing a Somali piracy court would entail making provi-
sion for the crime of piracy in Somali’s criminal law” and capacitating Somalia’s correctional
and penitentiary systems for imprisonment and detention of convicted pirates.®’ In essence,
the report suggests the ‘establishment, within eight months, of a court system comprising a
specialized court in Puntland, a specialized court in Somaliland and a specialized extraterrito-
rial Somali court that could be located in Arusha, United Republic of Tanzania’®' The choice
of Arusha was expedient because the court would be using the facilities of the International
Criminal Tribunal for Rwanda in Arusha, thereby ensuring its expeditious set-up and opera-
tionalisation. Such a court would further act as the ‘focal point’ for international assistance.
With time, however, the extraterritorial court would be moved to Mogadishu.®?

The greatest oversight in the suggested options is that the solution appears to be transitory.
Once the piracy problem disappears, the tribunal will be wound up for good as its life span
will coincide with that of the criminality it will be set up to address. The major problem with
transitory tribunals in Africa is that as soon as they are wound up, other forms of international
criminality emerge, albeit in other parts of the continent.

It is in light of this saddening reality that the call is made for the establishment of a per-
manent regional criminal justice system. The greatest challenges to be expected are setting
up the legal framework and operationalising the tribunal.® Other problems that are likely to
be encountered include the costs involved in setting up a special tribunal, the appointment
of judicial staff (judges, prosecutors, clerks and a registrar) and administrative support staff,
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and providing physical and logistical infrastructure. In addition, there are costs involved in
investigations, evidence-gathering, detention, and provision of defence counsel.

In drafting the way forward, policymakers should be aware of the fact that African re-
gional judicial and semi-judicial systems have generally underperformed their mandates.
This can be ascribed to infrastructural impediments and the lack of adequate funding as well
as to greater logistical challenges than those experienced by similar institutions in other parts
of the globe.®* However, it is hoped that the AU suggestion of capacitating the African Court
of Human and People’s Rights might expedite the establishment of the regional criminal tri-
bunal and advance its operationalisation.?

Conclusion

There is no doubt that the pessimism on the success of African criminal justice initiatives
derives from the general ineffectiveness of African institutions to carry out their mandates.
Africa has never experimented with a regional criminal justice mechanism that targets or-
dinary international crimes with trans-border implications but — unlike crimes covered by
the Rome Statute — without political underpinnings. Crimes such as piracy, human traffick-
ing, drug trafficking, slavery, arms trading and money laundering can be addressed by such a
mechanism. The African experience with such crimes has taught us that they usually occur
in countries in crisis that lack effective and fully functional social, economic, security and
political institutions.

While the establishment of an effective statehood and fully functional institutions are
necessary steps in suppressing crime in failed or collapsed societies, such efforts should run
concurrently with efforts to deal with the criminality in question. Such criminality definitely
acts as a drawback to state-building efforts. The need for the creation of a permanent regional
mechanism that would seck the punishment of international crimes emanating from inef-
fectual, politically unstable states has to be seen in this light. While such a criminal justice
mechanism may cover other international crimes as well, it has been argued that it will serve
an important purpose in war-torn Africa. The time for an African criminal tribunal to deal
with such crimes may have arrived and there is no doubt that such a mechanism will be
compatible with the objectives of the UN and the African Charter as well as in accordance
with the commitment of the international community to reject impunity.
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