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Abstract 

The United Nations Convention on the Rights of Persons with Disabilities (CRPD) to which 

Zimbabwe is a State Party guarantees the right to independent living for all persons with 

disabilities (PWDs). The CRPD reaffirms the fundamental right of persons with disabilities 

for inclusion, independence and equality. Zimbabwe has a history of providing for the 

support, housing and mental health care services and needs of people with psychosocial 

disabilities in large institutions and hospitals. The problem is that Zimbabwe’s legal 

framework does not provide for a standalone right to independent living contrary to Article 

19 of the CRPD. In the Zimbabwean Constitution, the right to independent living is absent 

contrary to provisions in the CRPD. On the other hand, the Disabled Persons Act is yet to be 

aligned to the Constitution and the CRPD, it predates the CRPD and embodies the Medical 

Model of disability. The Mental Health Act and the Social Welfare Assistance Act also do 

not contain a human rights-based approach in dealing with PWDs. The Disabled Persons Act 

does not have a provision for the right to independent living for PWDs and views PWDs from 

a medical and welfare perspective. The Mental Health Act governs the involuntary detention 

of PWPDs and fails to provide for mental health care services outside hospitals and 

institutions in violation of Article 19 of the CRPD. On a comparative basis, despite the fact 

that the Tanzanian Constitution was enacted prior to the CRPD, Tanzania enacted a 

comprehensive disability law in terms of its Persons with Disabilities Act and the Mental 

Health Act. The right to independent living is expressly provided and promoted in the 

mentioned statutes in line with the CRPD. Given the gaps in the Zimbabwean legal 

framework, it is specifically recommended that the Constitution be amended to incorporate 

the right to independent living as a standalone right. Furthermore, the Mental Health Act and 

the Social Welfare Assistance Act should be amended while the Disabled Persons Act should 

be repealed and be replaced with a new Statute. Generally, it is recommended that the CRPD 

be domesticated into the Zimbabwean law. In addition, there is a need for awareness-raising 

regarding the right to independent living for PWPDs. A National Disability Policy and 

general Regulations will also help in the implementation and realisation of this right. Once 

the implementation of the recommendations is put in place, PWPDs in Zimbabwe will be 

able to enjoy their right to independent living on an equal basis with others.
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CHAPTER 1 

1.1.Introduction 

Persons with disabilities (PWDs) make up the world’s largest and most disadvantaged 

minority.
1
The right to independent living for persons with psychosocial disabilities 

(PWPDs)
2
 has animated debate and attention especially after the adoption of a new 

Constitution in Zimbabwe in 2013.  Zimbabwe ratified the United Nations Convention on the 

Rights of Persons with Disabilities (CRPD)
3
 on 23

rd
 September 2013. For the first time in the 

constitutional history of the country, the Constitution contains a dedicated section on the 

rights of PWDs. This together with the ratification of the CRPD that same year confirms that 

Zimbabwe has begun to embrace a human rights approach to disability and has assumed an 

obligation to fulfil the objectives of the CRPD. However, for many PWPDs, the right to 

independent living has remained a dream. Support, housing, and provision of mental health 

care services of people with psychosocial disabilities continue to be confined to large 

institutions and hospitals, thus forcing PWPDs to stay in these setups for life.  The long-held 

perception that PWPDs do not have the legal capacity and decision making that is required 

for independent living has worsened their predicament. 

The CRPD provides that all PWDs including PWPDs have the right to live independently in 

the residence of their choice with their families in the communities they come from.
4
The 

Constitution of Zimbabwe has no stand-alone provision for the right to independent living for 

                                                           
1
 United Nations, From exclusion to equality: Realizing the rights of persons with disabilities: A 

handbook for Parliamentarians on the Convention of the Rights of Persons with Disabilities and its 

Optional Protocol (2007) 1. 
2
 Psychosocial disabilities are also known as ‘mental health problems” or mental disabilities. 

3
The United Nations Convention on the Rights of Persons with Disabilities (CRPD) was adopted by 

the United Nations General Assembly on 13
th
 December 2006 and entered into force on 3

rd
 May 2008, 

available at https://www.un.org/disabilities/documents/convention/convoptprot-e.pdf (accessed 10th 

January 2019). 
4
Article 19 of the CRPD. 

https://www.un.org/disabilities/documents/convention/convoptprot-e.pdf
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PWDs and PWPDs in particular. The right can only be inferred from the other general 

provisions in the Constitution.
5
 Those who manage to live with their families have received 

little support from the state and the communities they come from, thus making full inclusion 

and participation in the society very difficult if not impossible for PWPDs. 

On the other hand, the Zimbabwe Mental Health Act (ZMHA)
6
  provides for the detention of 

PWPDs in some institutions involuntarily. The ZMHA was actually promulgated to further 

detention of PWPDs
7
 and the same can be indefinite.

8
 Its reference to ‘detention’ is actually 

in clear contrast with the right to independent living as provided for in section 19 of the 

CRPD. The CRPD provides that provisions of health care facilities should not be tied to 

particular environments. States Parties should always ensure that the will and preferences of 

PWDs with regards to residence and living arrangements are always considered and respected 

just like those of the other people.
9
 

Also, while the CRPD views disability from a human rights perspective,
10

 the Disabled 

Persons Act (DPA)
11

  does not contain a human rights-based approach in dealing with PWDs. 

It thus does not have a provision for the right to independent living for PWPDs. It views 

PWDs from a medical and social welfare perspective by providing for the welfare and 

rehabilitation of PWDs.  

                                                           
5
 Section 66 (2) and 78(1) of the Constitution. 

6
 Mental Health Act [Chapter 15:12]. 

7
 Preamble to the ZMHA. 

8
Part II of the ZMHA. 

9
 Council for Europe Commissioner for Human Rights ‘The right of people with disabilities to live 

independently and be included in the community’ Issue Paper, available from 

https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&InstranetImag

e=2397433&SecMode=1&DocId=2076280&Usage=2> (accessed 10
th
 September 2019) p. 21. 

10
 Article 1 of the CRPD. 

11
 Disabled Persons Act [Chapter 17:01]. 

https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&InstranetImage=2397433&SecMode=1&DocId=2076280&Usage=2
https://wcd.coe.int/com.instranet.InstraServlet?command=com.instranet.CmdBlobGet&InstranetImage=2397433&SecMode=1&DocId=2076280&Usage=2
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Furthermore, the Social Welfare Assistance Act (SWAA)
12

 makes provision for the granting 

of social welfare assistance to ‘destitute or indigent persons.’ PWDs qualify in terms of the 

Act as ‘destitute’ and ‘indigent persons.’ Thus, the Act was promulgated with the 

misconception that disability is always associated with poverty. While it is a requirement in 

terms of Article 19 of the CRPD for States Parties to provide support services to PWDs, the 

assistance envisaged by the CRPD does not include treating PWDs as objects of charity. 

Thus, apart from the Constitution, other laws addressing disability in Zimbabwe and in 

particular rights of PWPDs predate the CRPD and they subscribe to the medical model of 

disability. They treat PWDs as objects of charity and in need of financial and medical 

assistance. Zimbabwe’s legislative provisions appear to be lagging behind in as far as 

realisation of the right to independent living for PWPDs is concerned.  

This research examines the right to independent living for PWPDs. With the use of 

Zimbabwe as the setting, the research explores the extent, if any, to which the Zimbabwean 

legal framework has gone towards the realisation of the right to independent living for 

PWPDs. This shall also include conducting a jurisdictional comparative analysis with 

Tanzania so that Zimbabwe may learn from other advanced legal frameworks. The problem 

identified is that whilst the CRPD to which Zimbabwe is a party expressly confers the right to 

independent living for PWDs, the current legislative framework appears to be significantly 

hindering the full realisation of this right for PWPDs. Some of the legal provisions are still 

aligned with the medical model of disability.
13

 

                                                           
12

 Social Welfare Assistance Act [Chapter 17:06]. 
13

E. Mandipa, ‘A critical analysis of the legal and institutional frameworks for the realisation of the 

rights of Persons with Disabilities in Zimbabwe’ (2013) Vol 1 African Disability Rights Yearbook 79. 
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1.2.Background 

In every country in the world, PWDs often live on the margins of society, deprived of some 

of life’s fundamental experiences.
14

 Many of them have no hope of going to school or getting 

a job, they have no homes and chances of getting a family are very slim. Choruma
15

 describes 

PWDs in Zimbabwe as a forgotten tribe. Whilst the human rights framework has changed 

lives everywhere, PWDS in general and PWPDs, in particular, have not reaped the same 

benefits.
16

Thus for PWDs, after they realised that there was nothing to enable them to be self-

sufficient they resorted to kindness or charity from others. However, in recent years there was 

a realisation that enough was enough, it was no longer possible to continue denying 650 

million individuals their right hence the introduction of the CRPD. 

The CRPD came into force in 2008 as a response to the international community’s cries over 

a long history of discrimination and exclusion. The CRPD states that its purpose is to 

promote, protect, and ensure the full and equal enjoyment of all human rights and 

fundamental freedoms by all PWDs and to promote respect for their inherent dignity.
17

 The 

CRPD acknowledges the diversity of disabilities and hence refuses to define what disability 

is to avoid locking it. PWDs in terms of the CRPD include those who have long-term 

physical, mental intellectual or sensory impairments which in interaction with various 

barriers may hinder their full and effective participation in society on an equal basis with 

others.
18

 The CRPD covers those areas where PWDs have been discriminated against 

including access to justice, education, political participation and the right to live 

independently and being included in the community. 

                                                           
14

United Nations ( n 1 above) 1. 
15

 T Choruma The forgotten tribe: People with disabilities in Zimbabwe (2006) 5. 

16
 United Nations (n 1 above) 2. 

17
See Article 1 of the CRPD. 

18
 Article 2 of the CRPD. 
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By making reference to equality, choice and full inclusion and participation in the 

community, Article 19 invokes the “general principles” of the Convention which set out the 

Convention’s underlying philosophy set out in Article 3 of the CRPD. These include respect 

for inherent dignity, individual autonomy including the freedom to make one’s own choices 

and independence of persons, non-discrimination, full and effective participation in the 

society, equal opportunity, and accessibility amongst others. Article 19 is also linked to the 

right to equal protection before the law and legal capacity.
19

 Choice is upheld by recognising 

a person’s legal capacity to make choices and have them respected. Article 19 establishes that 

every person has a right to choose where and with whom they can live on an equal basis with 

others. Article 19 further obligates states parties to provide disability-specific services and to 

ensure that general public services are accessible to all PWDs. 

Zimbabwe adopted a new Constitution in 2013 which for the first time in the history of the 

country provides for rights of PWDs.
20

 The Constitution, however, does not sufficiently 

address the right to independent living of PWDs in general and PWPDs in particular . This is 

contrary to Article 19 of the CRPD. 

Furthermore, the ZMHA still views persons with mental disabilities as people with no legal 

capacity. Persons with mental disabilities are viewed as “mentally disordered or intellectually 

handicapped.” Thus the Act makes no distinction between mental disability and intellectual 

disability. The Act provides for detention of PWPDs many times against their will in some 

institutions. This institutionalisation of PWPDs flies against the spirit of the right to 

independent living. It becomes very difficult for them to be integrated into the community on 

an equal basis with others. Kamundia
21

 opines that institutionalisation refers to placing PWDs 

                                                           
19

 Council for Europe Commissioner for Human Rights (n 9 above)15. 
20

 Section 22 and 83 of the Constitution. 
21

E. Kamundia, ‘Choice, Support and Inclusion: Implementing Article 19 of the Convention on the 

Rights of Persons with Disabilities in Kenya’ (2013) Vol 1 African Disability Rights Yearbook 55. 
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in a separate setting without access to the options and choices that are available to non- 

disabled people and in a way that detaches them from living in the community. 

Kayess and French
22

 equate the right to liberty with the rights of PWDs to live in and be part 

of the community. The right to independent living is thus at the heart of disability rights and 

is arguably one of the most important rights in the Convention. Without freedom of 

movement and the actual choice, the exercise of the other rights is defeated and the purpose 

of the Convention compromised. 

Realisation of Article 19 of the CRPD as a whole is not easy. The Convention challenges 

deep-seated attitudes and practices and seeks to change long-established understandings, 

structures, and identities.
23

  In their place, the CRPD offers a re-description of the world 

where PWDs are no longer passive recipients of welfare but active, valued and equal rights 

holders and subjects as opposed to objects of clinical intervention.
24

  According to 

Collingborne,
25

  the exercise of other Convention rights and the purpose of the Convention 

itself will be compromised if there is no realisation of the right to independent living. 

The right to independent living in the context of this study refers to PWPDs being able to live 

in their local communities as equal citizens, with the support that they need to participate in 

every –day life.
26

 This includes being able to live in own homes with their families, going to 

work, attending school and taking part in community activities on an equal basis with others.  

                                                           
22

 R Kayess & P French ‘Out of darkness into light? Introducing the Convention on the Rights of 

Persons with Disabilities’ (2008) Vol 8 Human Rights Law Review 1. 

23
 T. Collingbourne ‘Administrative justice? Realising the right to independent living in England: 

power, systems, identities’ (2018) ,Vol 35Journal of social Welfare and Family Law 476. 
24

 BA Areheart ‘When disability isn’t “just right”: The entrenchment of the medical model of 

disability and the Goldilocks dilemma ‘(2008) Vol 83 Indiana Law Journal 6. 
25

T. Collingbourne (n 22 above) 475. 
26

European Coalition for Community Living ‘Focus on article 19 of the UN Convention on the Rights 

of Persons with Disabilities’ (Focus Report 2009) http://www.mhe-sme.org/assets/files/ECCL- Focus 

-Report-2009-final-high-res.pdf (accessed 10 March 2019) 6. 

http://www.mhe-sme.org/assets/files/ECCL-%20Focus%20-Report-2009-final-high-res.pdf
http://www.mhe-sme.org/assets/files/ECCL-%20Focus%20-Report-2009-final-high-res.pdf
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1.3.Problem statement 

As a State Party to the CRPD, Zimbabwe has the responsibility to fulfil the text and spirit of 

this Convention. The problem is that, despite the international obligations assumed under the 

CRPD, the Constitution does not provide for a standalone right to independent living contrary 

to provisions of Article 19 of the CRPD. Other Acts such as the Mental Health Act, the 

Social Welfare Assistance Act, and the Disabled Persons Act predate the CRPD and do not 

provide for the right to independent living for PWPDs. The research, therefore, seeks to 

analyse the extent, if any, to which the right to independent living for PWPDs is guaranteed 

by the legal framework of Zimbabwe. 

1.4.Research Questions 

1.4.1. Main Research Question 

The main research question is:- 

‘To what extent, if any, does the Zimbabwean legal framework guarantee the right to 

independent living for persons with psychosocial disabilities?’ 

1.4.2. Sub-research Questions 

In answering the main research question, the following sub-research questions are 

considered: 

(i) What does the right to independent living entail in the context of persons with 

psychosocial disabilities?  

(ii) What are the international best practices and standards that Zimbabwe can learn from 

other jurisdictions with regard to the right to independent living for persons with 

psychosocial disabilities?  
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(iii) What are the specific and general recommendations that can be made to Zimbabwe 

with regard to the right to independent living for persons with psychosocial 

disabilities? 

In light of the above questions, this research, therefore, seeks to examine the extent, if any, to 

which the right to independent living for PWPDs is guaranteed by the legal framework of 

Zimbabwe. 

1.5.Research Methodology 

This research is primarily qualitative and non-empirical in nature. In order to answer all the 

questions of this dissertation, a doctrinal analysis of the legal framework in Zimbabwe is 

made. Both primary and secondary sources including the Statutes that deal with the concept 

of the right to independent living for PWPDs is considered using the CRPD as the 

benchmark. This calls for an adoption of a descriptive, in-depth discussion and analytical 

approach to desk, international and regional human rights instruments, internet sources, 

academic and developmental researches on the right to independent living for PWPDs. 

The research uses facts and information to make a critical evaluation of the importance of the 

realisation of the right to independent living for persons with PWPDs. In addition, a 

functional comparative methodology is adopted where the international best practices on the 

right to independent living for PWPDs are explored. This means things of the same function 

being compared. A particular focus on the Tanzanian legal framework is made in order to 

map a way forward on how the same can be employed in Zimbabwe in an effort to make 

realisation of the right to independent living for PWPDs a reality.  

1.6.Significance of the study 

The ratification of the CRPD and the adoption of a new Constitution in Zimbabwe in 2013 

gave hope to PWPDs to be recognised and be afforded their right to independent living. 
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Unfortunately, it appears this is not the case as PWPDs are still neglected in institutions. This 

research, therefore, is significant as it reviews the progress and alignment of the Zimbabwean 

laws to the CRPD and thus can contribute to legal reform. The right to independent living is 

fairly “new” locally and internationally and accordingly, this research can also assist in 

awareness-raising.  

The research has the potential to contribute to legal and policy reforms in Zimbabwe 

especially considering that the issue under discussion is novel. Also, it is an area of serious 

scholarly debate and hence it is anticipated that the research will add value to scholarly 

contributions and jurisprudence in general. While a significant amount of literature exists on 

the meaning of independent living in the context of developed countries, little has been 

written from the perspective of developing countries and in particular in the viewpoint of 

PWPDs. 

1.7.Delimitation of the study 

Whilst the CRPD is being used as the yardstick of this study, the focus will be on the right to 

independent living as provided in Article 19 of the CRPD. Furthermore, this study limited 

itself only to the exercise of the right to independent living for PWPDs and not for persons 

with intellectual disabilities. In the same vein, the subject on the exercise of this right in the 

context of other persons with other forms of disabilities is not the subject of this discussion. It 

was important to narrow down to one form of disability for a thorough analysis. Further, this 

study is limited to the Zimbabwean jurisdiction only with the Tanzanian jurisdiction 

employed for comparative purposes. Tanzania has been chosen due to its proximity to 

Zimbabwe and the development of jurisprudence on the right to independent living in that 

African country.  
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1.8.Literature Review 

The Constitution of Zimbabwe is silent in as far as the right to independent for PWDs is 

concerned. The ZMHA, the DPA, and the SWAA all predates the CRPD and still view 

disability from the welfare and medical model of disability.  Zimbabwean legislative 

provisions are still lagging behind in as far as realisation of the right to live independently for 

PWPDs is concerned. At the regional level, The Protocol to the African Charter on Human 

and People’s Rights on the Rights of Persons with Disabilities in Africa (the African 

Disability Protocol) expressly provides for this right to live in the community for PWDs with 

choices equal to others.
27

  

The CRPD which is the first legal instrument to categorically provide under Article 19 for the 

right of PWDS to live independently and being included in the community plays a 

fundamental role in this discussion.   

Choruma
28

explores major impediments faced by PWDs in Zimbabwe and makes various 

recommendations. These impediments are seen mainly in the education and health sectors. 

The author opines that poverty is both a cause and consequence of poverty and notes that 

women and girls with disabilities are more affected as compared to their male counterparts. 

This work predates the CRPD and the right to independent living was not explored. 

Mandipa
29

 gave an appraisal of Zimbabwe’s laws and institutions for protecting disability in 

the light of the provisions of the CRPD. Whilst Mandipa
30

 mainly touches on the legislative 

and institutional framework which covers disability rights in general and in the broad sense, 

this research is going to zero in on the right of PWPDs to live independently in communities. 

                                                           
27

Article 14 of the African Disability Protocol. 
28

 T. Choruma (n 15 above ) 5. 
29

 E. Mandipa (n 13above) 73. 
30

E.Mandipa (n 13 above) 73. 
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The research notes that nothing on the legislative front has been done to enable PWPDs to 

enjoy their right to live independently in their communities. 

Rosemary Kayess and Philip French in their article
31

 explore the text of the CRPD, critically 

examining its potential contribution to the realisation of the rights of PWDs. This Dissertation 

will record that the right to live independently for PWPDs is key for the realisation of other 

rights and hence cannot be compromised. It will argue that the Government must provide the 

legislative framework, to enable PWDs to live independently and participate in their 

communities on an equal basis with others.  

Five years after the adoption of the CRPD, Tobias Pieter van Reenen and Helene 

Combrinck
32

 make a follow-up and consider the potential impact of the CRPD on both the 

African regional human rights system and selected legal systems in southern and eastern 

Africa. While this piece of work gives a brief appraisal of the Tanzanian legal framework, the 

current study specifically discusses the extent, if any to which Zimbabwe’s legal framework 

provides for the right to independent living for PWPDs using Tanzania as a comparator. 

Janet Lord and Michael Ashely Stein
33

 note that the CRPD did not create new rights for 

PWDs; they articulate how existing human rights obligations apply specifically to persons 

with disabilities. This work will show that without the right to live independently clearly 

provided for and further elaborated the right to community living by PWPDs will remain a 

fantasy.  

                                                           
31
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32

 T.P van Reenen and H. Combrinck ‘The UN Convention on the Rights of Persons with Disabilities 
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33
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Kamundia, in her article
34

 examines the import of article 19, tracing its history and she 

concludes by giving content to the core of article 19 in the Kenyan setting. This current study 

will explore the nature and content of the right to live independently for PWPDs, in 

particular, using Zimbabwe as a setting. 

This dissertation discusses the subject of independent living for PWPDs in Zimbabwe as a 

right in detail. Support for PWPDs is unavailable or is tied to particular living arrangements 

and resources are being invested in institutions instead of developing possibilities for PWPDs 

to live independently in the community. The current study provides a comparative analysis on 

the right to live independently and also proffers specific and general recommendations that 

may help Zimbabwe for PWPDs to realise their right to community living. 

1.9.Chapter synopses 

Chapter One 

This Chapter contains the introduction, background of the study, problem statement, research 

questions, research methodology, the significance of the study, delimitations of the study, 

literature review and these chapter synopses. 

Chapter Two 

The Chapter examines the scope of the right to independent living for PWDs in the context of 

PWPDs by giving a broad overview of this right. It discusses the meaning of PWDs and 

disability rights, the models of disability and also defines psychosocial disabilities. It further 

discusses the normative content of this right and gives a basic conceptual framework on the 

justification and sources of the right to independent living as a centre of realisation of other 

rights.  

                                                           
34
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Chapter Three 

The Chapter analyses the extent to which the right to independent living is being provided for 

and enforced in Zimbabwe as provided for in the Zimbabwean legislative framework. 

Reference is made to the Constitution of Zimbabwe, the Mental Health Act, the Disabled 

Persons Act, the Social Welfare Assistance Act as well as the Persons with Disabilities Bill, 

2019.  The CRPD is used as the yardstick of the analysis. 

Chapter Four 

This Chapter is a comparative Chapter. It contains a comparative analysis of how other 

jurisdictions have grappled with the right to independent living. The jurisprudence developed 

in the Republic of Tanzania on the right to independent living for PWPDs is employed for 

this purpose. Tanzania has been chosen as it is one of the few countries especially in Africa 

that have developed legal frameworks on the right in question and its jurisprudence on the 

research topic is more advanced. Tanzanian legislation to be considered includes the 

Tanzanian Constitution, 1977, the Persons with Disabilities Act, 2010 as well as the Mental 

Health Act, 2008. 

Chapter five 

This is the concluding chapter of the research. Informed by the deliberations in the preceding 

chapters, the research provides a summary of the research findings.  Drawing from 

international best practices discussed in Chapter four specific and general recommendations 

on how to make the right to independent living a living reality are proffered. The Chapter 

concludes the study. 
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CHAPTER 2 

2.1. Introduction  

PWDs have not been traditionally viewed as rights bearers but rather as recipients of charity 

and objects of pity rather than as authors of their own destiny.
35

 PWPDs, in particular, have 

historically been denied their personal and individual choice and control across all areas of 

their lives.
36

 PWPDs have been presumed to be unable to live independently in their self-

chosen communities.
37

They have been forced to live in mental health institutions without 

much choice and support. There is also a view that mental health issues are linked to 

punishment from ancestors, evil spirits and witchcraft. 
38

 

Disability is not easy to conceptualise since it is a highly complex and contested concept.
39

 

Be that as it may, paragraph (e) of the preamble to the CRPD provides that disability is a 

resultant of the interaction between impairments and barriers. Conceptualisation of disability 

is linked to models of which the major ones are the Medical Model, Social Model and the 

Human Rights Model of disability. 

Independent living is a known right in disability studies. This right is important especially to 

persons with psychosocial disabilities as they are the ones mostly denied their right to live in 

the community. They are usually detained in hospitals or institutions against their will and 

sometimes for life after being denied legal capacity to make their own decisions on where 

and with whom to live. The term ‘psychosocial’ disability is used in this study to refer to the 
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interaction between the psychosocial and social /cultural components of this disability. 

Psychosocial disability is not the same as intellectual disabilities. 

The right to independent living refers to PWDs being able to live in their communities as 

equal citizens, with the support they need to participate in every-day life. Elements of the 

right to independent living include free choice of residence, the prohibition of forced 

institutionalisation and deinstitutionalisation, personalised support services as well as 

accessibility to mainstream community services. 

At the international level, the CRPD is the first binding international treaty to protect the right 

to live in the community. Prior to the CRPD, the United Nations system tried to interpret and 

apply the core human rights instruments to PWDs and secondly a body of international 

interpretations and commentary, known as soft laws, began to emerge to protect the rights of 

PWDs in general including the right to independent living.  

At the regional level, the right to independent living is expressly provided for in terms of the 

African Disability Protocol.
40

 The disability rights regime in Africa remained fragmented and 

there was a need to harmonise the same. The Zimbabwean legislative framework, on the 

other hand, has no standalone provision for the right to independent living. 

The realisation of the right to independent living is not without challenges. Many States 

Parties treat PWPDs synonymously with persons with intellectual disabilities and thus deny 

them their right to legal capacity and subsequently their right to independent living. Tied to 

this is the inadequacy budget allocations aimed at providing personal assistance and 

individualised support. Notwithstanding that the CRPD and the African Disability Protocol 

provide for this right, Zimbabwe is yet to domesticate the provisions into its national legal 
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frameworks. Today, stigma, misconceptions and myths around psycho-social disabilities and 

independent living persist and the result is often discrimination and exclusion. 

2.2.Conceptualisation of Disability 

Conceptually, disability is broad and imprecise.
41

 It is a notion that is not liable to a rigid, 

unquestionable definition and much depends on the context. The drafters of the CRPD could 

not easily reach a consensus on how to define ‘disability.’
42

In the end, by way of 

compromise, they acknowledged that ‘disability’ is an evolving concept
43

and thus they opted, 

instead, not so much for a definition but an explanation of who ‘persons with disabilities’ are. 

According to the CRPD, PWDs include those who have long-term physical, mental, 

intellectual or sensory impairments which in interaction with various barriers may hinder 

their full and effective participation in society on an equal basis with others.
44

Thus, the 

CRPD firmly grounds the disability classification in the social model of disability. 

It is estimated that over one billion people, 15 percent of the world’s population have a 

disability.
45

The World Health Organisation (WHO) further estimates that over 450 million 

people worldwide live with psychosocial disabilities,
46

 a figure some experts believe to be a 

severe under- approximation.
47

PWDs are not only the world’s and by implication Africa’s 

largest minority group but also one of the world’s most disadvantaged minority groups. They 

are among the poor of the poorest.
48

Poverty in PWDs is linked to insufficient access to 
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education, employment, health care and other social services that characterise the life of 

PWDs.
49

 

In Africa, psychosocial disabilities are considered as the product of witchcraft, supernatural 

possession or ‘feeble-mindedness.’
50

 According to the 2017 Zimbabwe Inter-Censal 

Demographic Survey,
51

 the prevalence of disability in the country is estimated to be 9%, 

amounting to approximately 1, 175, 512 persons based on the total Zimbabwe population of 

13, 061,239.
52

 

It is important to note that the CRPD does not create any ‘new’ rights for PWDs, but rather 

asserts that all existing human rights apply equally to PWDs. 
53

Disability rights thus re-affirm 

PWDs as people entitled to respect of their inherent dignity and all human rights and 

fundamental freedoms on an equal basis with others.
54

Disability rights are rights that are 

intended to protect the human rights of PWDs. 

The conceptualisation of disability is tied to various models. Views in disability have in the 

past years gone through a transitional phase by reason of a gradual shift of emphasis from a 

Medical Model to a Social Model of disability.
55

 The human rights influence is undeniably 

evident in the Social Model of disability hence forming the third model which is the Human 

Rights Model of disability. These three models are discussed in turn. 
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2.2.1. Medical Model of Disability 

According to this model, disability is a property of the individual body rather than the social 

environment of anything else. Disability is seen as a medical condition that must be treated 

by doctors and rehabilitation specialists who are trying to provide better treatment and to 

bring about recovery.
56

  The tendency thus is to ‘problematise’ the person with a disability as 

someone in need of clinical intervention.
57

 As a result of viewing disability through the lens 

of the medical model, societies have sought to remove PWDs from society in order to protect 

society from them.
58

  It is this model of disability that led to the development of institutions 

and other segregated residences for PWPDs instead of including them in the community.  

2.2.2. Social Model of Disability 

According to this model, a person with a disability is not necessarily disabled because of a 

condition inherent in the individual concerned but because of a physical and social 

arrangement of the environment.
59

 Disability is something that is caused by environmental 

and social barriers and thus a social construct through discrimination and oppression.
60

It is 

the failure of society to dismantle barriers that leads to disability.
61

 Discrimination against 

PWDs is viewed as synonymous with discrimination based on race or sex, a socially 

structured prejudice.
62

Therefore, it is the community’s conception of “disability” that must be 

changed rather than focussing on the ‘treatment’ of the disability of the person.  
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2.2.3. Human Rights Model of Disability 

This model is a follow-up or part of the Social Model of disability. It focuses on the inherent 

human dignity of PWDs.
63

The model emphasises that PWDs are equal citizens with equal 

rights and obligations. They should enjoy all human rights on an equal basis with others and 

hence disability is a human rights issue. Degener and Quinn
64

opine that the state is 

responsible for the removal of barriers that are created by the community in order to ensure 

total respect for human dignity and equal legal protection for all. Emphasis is on substantive 

equality as opposed to formal equality. Also, according to this model, the absence of 

impairment is not a prerequisite to be a subject of human rights.
65

 The CRPD has further 

developed the social model into a human rights model of disability.
66

  

2.3.Defining psychosocial disability 

The term “psychosocial” disability is used in this study to refer to the interaction between the 

psychological and social /cultural components of disability.
67

Psychosocial disability is also 

known as “mental disability”, “mental health problem”, “mental health issue” or psychiatric 

disability.
68

It is however certainly not the same with developmental disabilities although 

sometimes and wrongly some people would want to use the term “mental disability” to 

include both psychosocial disability and intellectual disability.
69

Most recently, the CRPD 
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Committee
70

 reminded Spain that the scope of the Convention includes all persons with 

mental health conditions as persons with psychosocial disabilities. 

2.4.The right to independent living 

Prior to the adoption of the CRPD, no binding international human rights treaty provided 

explicitly for the right to independent living and community living for PWDs on an equal 

basis with others.
71

 Article 19 of the CRPD reduces into normative terms and legal 

obligations one of the most elementary objectives of the CRPD. This is the full inclusion and 

effective participation in society of PWDs,
72

 to be achieved by respecting their freedom of 

choice and the principle of control by them over their own lives. Article 19 moves away from 

treating PWDs as objects of pity to be managed or taken care of towards treating them as 

human subjects and equal citizens deserving equal respect for equal rights.
73

  

Independent living describes the right of PWDs and in this case PWPDs to live in the 

community and receive the support they need to participate in society as equal citizens.
74

 This 

entails a range of services and support such as housing and supported employment. It also 

includes access to mainstream services such as health care. 

Community living involves a process of deinstitutionalisation and hence the right is related to 

the enjoyment of other rights like employment and political participation. Institutionalisation 

results in serious human rights abuses.
75

In the case of Ca’mpeanu v Romania,
76

 the European 
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Court of Human Rights (ECtHR) held that the Romanian government was accountable for 

violating the human rights of Ca’mpeanu, a young man with intellectual disability, who died 

seven days after being placed in an institution. The case is a groundbreaking disability rights 

case concerning both access to justice for PWPDs and their ill-treatment in institutions. 

Furthermore, Article 19 plays a distinct role as one of the widest-ranging and most 

intersectional articles of the Convention.
77

 In addition, the right to independent living is 

deeply rooted in the international human rights law.
78

 Article 19 of the CRPD also has roots 

in civil and political as well as economic, social and cultural rights.
79

 

2.4.1. Core Content of the right to independent living 

The right to independent living requires States Parties to recognise the equal right of PWDs 

to live in the community with choices equal to others and to promote the full inclusion and 

participation of PWDs in the Community.
80

Community living, also known as independent 

living
81

refers to PWDs being able to live in their communities as equal citizens, with the 

support that they need to participate in every-day life. Kamundia chose to call it community 

living arguing that “independence’ is not a particularly African idea.
82

  

The phrase “living independently’ in the title does not refer to an alleged right of PWDs to be 

absolutely independent, in the sense of living a highly individual and self-sufficient life on 

their own.
83

Independent living rather refers to personal autonomy, freedom to make choices 

concerning own life, and control over one’s life and decisions.
84

The right is also related to 

Article 12 of the CRPD which talks of the right to equal recognition before the law and legal 
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capacity. In the case of Prohit and Moore v The Gambia
85

, the African Commission on 

Human and Peoples’ Rights (ACHPR) held that there was a violation of the rights of PWPDs 

in one of The Gambian Psychiatric Institution. It was held that PWPDs have the legal 

capacity to vote just like any other citizen.  

Article 19 of the CRPD further picks up the principle listed in Article 3(c) of the CRPD 

which talks about ‘full and effective participation and inclusion in society.’ The core content 

of the right to community living thus is about neutralising the devastating isolation and loss 

of control over one‘s life. The full enjoyment of the right to independent living is both the 

result of and a precondition for, the combating of stereotypes and prejudices relating to 

PWDs and the promotion of awareness of their capabilities and contributions to society.
86

 

2.4.2. The Legal Recognition of the Right to Community Living  

While it is appreciated that the CRPD does not establish new rights but rather applies existing 

human rights for the benefit of PWDs,
87

 the right to live independently has no exact language 

in other human rights instruments. It cannot also be considered as a right established at the 

level of general international law.
88

 Thus since this right is relatively a “new” right its 

recognition as a legal right by States Parties clearly assumes greater importance from the 

perspective of a proper application of the CRPD. States Parties should provide explicit and 

formal recognition of the right, principally by including it in their national legislation in a 
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legislative framework which clearly establishes it as a legal right with a remedy in case of 

violation.
89

 

According to Kanter,
90

 unless and until the right to live in the community is enshrined and 

enforced in domestic law, Article19’s guarantees will remain intangible for millions of PWDs 

around the globe. The CRPD Committee in its concluding observations for Morocco
91

 

recommended the State Party to recognise in its legislation the right of PWDs to live 

independently and be included in the community. 

2.5.Elements of the Right to Independent Living 

The main elements of this right are the right to choose with whom to live and where; 

prohibition of forced institutionalisation and deinstitutionalisation; the right to personalised 

services; and the right to have community-based services made accessible to PWDs.
92

 

2.5.1. Free Choice of residence 

Article 19 (a) of the CRPD mandates States Parties to ensure PWDs “have the opportunity to 

choose their place of residence and where and with whom they live on an equal basis with 

others and are not obliged to live in a particular living arrangement.’ This means that States 

Parties should always ensure that the will and preferences of PWDs with regards to residence 

and living arrangements are always considered and respected just like those of the other 

people. The fulfilment of this requirement is linked to the recognition of PWDs’ entitlement 
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to legal capacity on an equal basis with others.
93

 In fact one needs both to be recognised as a 

person before the law and to be in a condition to actually exercise one’s legal capacity, to be 

able to decide one’s place of residence and where and with whom to live.
94

 

2.5.2. Prohibition of forced institutionalisation and deinstitutionalisation 

The other crucial issue at stake in Article 19(a) concerns forced institutionalisation and 

deinstitutionalisation. Institutionalisation occurs largely in the context of mental health care. 

In the context of this discussion, PWPDs are accommodated in some institutions in order for 

them to get mental health services away from their homes, families, and communities in 

different settings that provide health care to other people. It is well known that high numbers 

of people with mental disabilities are held against their will, in institutions across the world.
95

  

 The European Coalition for Community Living defines institutionalisation as any place in 

which people who have been labelled as having a disability are isolated, segregated and/or 

compelled to live together. It is also any place in which people do not have, or are not 

allowed to exercise control over their lives and their day to day decisions.
96

Thus 

institutionalisation is not defined by the size of the institution in question. Small 

environments including group homes may still result in institutionalisation if the overall 

control remains with supervisors.
97

 

The CRPD mandates States Parties to ensure that PWDs “are not obliged to live in a 

particular living arrangement.”
98

 In the case of Stanev V Bulgaria, the ECtHR has recently 
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found a violation of Article 5 of the ECHR (which provides for the right to liberty) in relation 

to someone living in a social care institution.
99

 

States Parties are thus required to take all possible and measurable steps to achieve the 

agenda of deinstitutionalisation and adopting adequately funded strategies with clear time 

frames and benchmarks.
100

 The CRPD Committee
101

 recommended Kenya to adopt a strategy 

for deinstitutionalisation of PWDs, within a time frame and measurable indicators. 

2.5.3. Personalised Support Services 

States Parties to the CRPD are further obligated to ensure that ‘persons with disabilities have 

access to a range of in-home, residential and other community support services, including 

personal assistance necessary to support living inclusion in the community, and to prevent 

isolation or segregation from the community.’
102

 

Firstly, States Parties have an obligation to ensure a wide range of support services do 

actually exist within their territory and are accessible to all PWDs living under their 

jurisdiction. These can involve different private and public providers. The CRPD Committee 

has specifically addressed this aspect of Article 19(b) in the decision of an individual 

communication against Sweden.
103

 The Committee held that the denial of a building permit 

for an indoor hydrotherapy pool at home, for the purpose of rehabilitation, deprived the 

complainant of access to hydrotherapy, which was the only option that could support her 

living and inclusion in the community. This denial had the effect of forcing complainant to 

enter a specialised healthcare institution hence violating the complainant’s rights under 

Article 19 (b) of the CRPD. 
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In addition, the support services envisaged from Article 19 should be person-centred.
104

They 

should reflect the preferences of the person with disabilities, with PWDs having control over 

the support provided. Resources are needed to fund the strengthening, creation, and 

maintenance of community-based services. This aspect of Article 19 links with Article 26 

which requires States Parties to facilitate the provision of services and programs to support 

participation and inclusion in the community. 

2.5.4. Accessibility to Mainstream Community Services 

States Parties are also required to ensure accessibility to mainstream community services by 

PWDs on an equal basis with others so that they are able to enjoy the right to independent 

living.
105

 This covers all services and facilities provided for in society such as education, 

health, vocational training, social assistance, housing, transportation, information, 

communication technologies as well as support in finding and maintaining employment. 

The link between Article 19 and other provisions of the CRPD is further established under 

Article 9 on ‘accessibility’ to transportation, information, and communication technologies 

and to other facilities and services open or provided to the public. There is also Article 20 on 

personal mobility, Article 21 on the part concerning access to information, Article 24 on 

education, Article 25 on health and Article 27 on work and employment. The purpose of 

Article 19 is to ensure PWDs enjoy rights on an equal basis with others and thus linked to the 

overarching principle of the CRPD, i.e. equality and non-discrimination
106

 and in particular 

provision of reasonable accommodation to PWDs.
107
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2.6.Sources of the right to Independent living  

At the international level, the CRPD is the first binding international treaty to protect the right 

to live in the community for PWDs. None of the equality clauses of any of the three major 

instruments
108

 mention PWDs as a protected category. Amongst the thematic Conventions, it 

is only the Convention on the Rights of the Child (CRC)
109

 that makes reference to ‘mentally 

and physically disabled’ children but there is no reference to the right to independent living 

for PWPDs. In an effort to bridge this gap the United Nations system tried to interpret and 

apply the core human rights instruments to PWDs.
110

 Secondly, a body of international 

interpretations and commentary, known as soft laws, began to emerge to protect the rights of 

PWDs in general including the right to community living
111

 

The instruments include the Declaration on the Rights of Mentally Retarded Persons, adopted 

in 1971 by the United Nations General Assembly
112

as well as the Standard Rules on the 

Equalisation of Opportunities for Persons with Disabilities which both urge that a right to 

community integration is enforced under international human rights standards. Furthermore, 

in 1975, the UN General Assembly adopted the Declaration on the Rights of Disabled 

Persons.
113

 This Declaration asserts a specific right to live with one’s family. 

Following these declarations, the UN adopted the Principles for the Protection of Persons 

with Mental Illness and for the Improvement of Mental Health Care known as the ‘MI 

Principles.’
114

Although the MI Principles do not ban institutionalisation outright, they 
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provide for the right of persons with mental disabilities to live and work, to the extent 

possible, in the community
115

as well as the right to be treated and cared for, as far as possible 

in the community the persons with mental disabilities live. 
116

 The UN further adopted a 

resolution entitled ‘the Standard Rules on the Equalisation of Opportunities for Persons with 

Disabilities’ (‘Standard Rules ‘).
117

 These Rules affirm the principle that PWDs should be 

enabled to live with their families.
118

 

With the adoption of Article 19 of the CRPD, the right of all PWDs to live in the community 

is now firmly enshrined in international law.
119

  

Under the African disability law regime, the ACHPR affirmed disability as a prohibited 

ground of discrimination although it is not clearly mentioned under article 2 of the African 

Charter on Human and Peoples’ Rights (the African Charter).
120

 The other Human Rights 

treaties such as the Protocol to the African Charter on Human and Peoples’ Rights on the 

Rights of Women in Africa (AWP), the African Charter on the Rights and Welfare of the 

Child (ACC) and the African Youth Charter also just address the rights of persons with 

disabilities generally and in the anti-discrimination clauses.
121

  There is however no provision 

for the right to independent living for PWPDs in all these human rights instruments. L.O 

Oyaro opines that these African treaties adopt an elementary medical model approach to 

disability singularly attributing disability to impairment without considering social and 

environmental factors.
122

In addition to these regional instruments, there are also some sub-
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regional treaties
123

that also cater for the rights of PWDs but there has not been a specific 

provision to expressly provide for the right to independent living for PWPDs.  

The African Disability Protocol is the first African Human Rights Treaty to expressly provide 

for the right to independent living
124

States Parties are obligated to ensure that PWDs have the 

opportunity to choose their place of residence and where and with whom they live.  

Nationally, the Zimbabwean legal framework is silent on the right to independent living. The 

enabling legislation predates the Constitution and is based on the welfare and medical model 

of disability.  

2.7.Challenges 

Whilst the right to independent living is provided as a standalone right in the CRPD and in 

the context of Africans, in the African Disability Protocol, implementation of this right has 

faced numerous impediments. Denial of legal capacity, either through formal laws and 

practices or de facto by substitute decision-making about living arrangements has also 

derailed progress in realising this right.
125

 

The relevant national legal framework does not incorporate independent living as a right in 

statutes. Tied to this is the inadequacy budget allocations aimed at providing personal 

assistance and individualised support as well as insufficient mainstreaming of disability in 

general budget allocations. 

In addition, Zimbabwe is yet to domesticate the provisions of the CRPD into its national legal 

frameworks as it follows a dualist approach in as far as International Conventions are 
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concerned. Additionally, in Zimbabwe, most disability-related Statutes predate both the 

Constitution and the CRPD. 

Furthermore, stigma, misconceptions, and myths around psycho-social disabilities and 

independent living persist and the result is often discrimination and exclusion.
126

Stereotypes 

of PWPDs make them appear unintelligent, “weird”, unable to work, with no chance of 

recovery, unpredictable and dangerous.  

2.8.Conclusion 

Although disability is not easy to conceptualise, it has been indicated that disability results 

from the intersection between impairments and barriers. It has been found that the 

conceptualisation of disability is linked to various models of disability which are mainly the 

Medical, Social and Human Rights Models. Disability studies and scholars have theorised 

disability and the social oppression of PWDs as outcomes of the way fundamental activities 

are organised in society. This conceptualisation referred to as the Social Model has provided 

the knowledge base which has informed the international legal development aimed at full 

involvement and human rights for PWDs. 

In addition, psycho-social disability was also distinguished from related disabilities such as 

developmental disabilities. It has been shown that the CRPD includes all persons with mental 

health conditions as persons with psychosocial disabilities. Article 19 reaffirms non-

discrimination and recognition of the equal right of PWDs in general and PWPDs, in 

particular, to live independently, with choices equal to others and be included in the 

community. It has been highlighted that Article 19 of the CRPD has roots in civil and 

political as well as economic, social and cultural rights, thus becoming one of the core rights 
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provided for in the CRPD. These are the right to liberty of movement and freedom to choose 

one’s residence and the right to an adequate standard of living, including adequate clothing, 

food, and housing. 

Various Scholars are in agreement on the elements of independent living and the main 

identified ones are free choice of residence, the prohibition of forced institutionalisation and 

deinstitutionalisation, personalized support services as well as accessibility to mainstream 

community services.  

It has also been found that independent living as a right is found under international and 

regional human rights instruments. The CRPD is the first international treaty to protect the 

rights of PWPDs to decide where and with whom to live as well as what services to receive 

and where. With the adoption of Article 19 of the CRPD, the right of PWDs including 

PWPDs to live in the community is now firmly enshrined in international law. The right to 

independent living has also been found to be firmly entrenched in the African Disability 

Protocol. Prior to that, the disability rights regime in Africa remained fragmented and thus 

needed to be harmonised. 

Furthermore, it has been established that the road to the realisation of the right to independent 

living for PWPDs is not an easy road. The various challenges negating the realisation of the 

right to independent living basically include institutional, legislative, policy, myths and 

stigma/ stereotyped challenges.  

The next chapter analyses the extent, if any, to which the right to independent living is being 

provided for and enforced in Zimbabwe as provided in the Zimbabwean legislative 

framework. Reference is made to the Constitution of Zimbabwe, the Mental Health Act, the 

Disabled Persons Act, Persons with Disabilities Bill, 2019 and the Social Welfare Assistance 

Act.   
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CHAPTER 3 

3.1.Introduction  

The previous Chapter conceptualised disability and also discussed the main models of 

disability. It has been established that the CRPD is premised firstly on the Social Model as 

well as the Human Rights Model of disability. In addition, the meaning of psycho-social 

disabilities was also examined. The Chapter went on to discuss the right to independent 

living, its justification, and the content of the right as well as the legal recognition of the right 

to independent living. Furthermore, the elements of the right to independent living, its 

sources and the various challenges existing in the realisation of the right to independent living 

were also discussed. 

The CRPD is the first United Nations human rights treaty to be adopted in the 21
st
 Century 

and is reputed to be the most rapidly negotiated ever.
127

The introduction of the CRPD offers 

new opportunities for various countries that have committed themselves to the Convention to 

reconsider their domestic legal regimes relating to disability rights.
128

Zimbabwe ratified the 

CRPD and its optional protocol on the 23
rd

 September 2013 after it adopted a new 

Constitution on the 22
nd

 August that same year. This confirms that Zimbabwe has begun to 

embrace a human rights approach to disability and has assumed an obligation to fulfil the 

objectives of the CRPD.
129

 

The Constitution contains some improvements with regards to the realisation of the rights of 

Persons with Disabilities (PWDs) in Zimbabwe in general. However, the major challenge is 

that the enabling legislation is yet to be realigned to the Constitution and the CRPD. The 

enabling legislation predates the CRPD and embodies the medical model of disability. 
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Furthermore, when it comes to the right to independent living for PWDs in general and 

PWPDs in particular, the Constitution is silent.  By ratifying the CRPD Zimbabwe is bound 

by the CRPD and is expected to execute its obligations in good faith. Zimbabwe‘s first report 

was due on the 23
rd

 of October 2015 but none was filed.  

Prior to the adoption of the Constitution in 2013 the primary law dealing with PWDs includes 

the DPA, the ZMHA, and the SWAA. While all these laws are still operational they 

nonetheless have gaps and weaknesses with regards to the realisation of the rights of PWDs 

in general as well as the right to independent living for PWPDs. All of them were enacted 

before the CRPD was ratified and before the new Constitution came into force.  

While the CRPD and the Constitution view disability from a human rights perspective, the 

DPA does not contain a human rights-based approach in dealing with PWDs. It does not have 

a provision for the right to independent living for PWPDs. It views PWDs from a medical 

and social welfare perspective.  

The same applies to the ZMHA. The Act governs the care and involuntary detention of 

PWPDs in Zimbabwe and its reference to ‘detention’ is actually in clear contrast with the 

provisions of the CRPD and the right to independent living as provided for in section 19 of 

the CRPD. The CRPD provides that provisions of health care facilities should not be tied to 

particular environments. States Parties should always ensure that the will and preferences of 

PWDs with regards to residence and living arrangements are always considered and respected 

just like those of the other people. 

Furthermore, the SWAA makes provision for the granting of social welfare assistance to 

‘destitute or indigent persons.’ The Act was promulgated with the misconception that 

disability is always associated with poverty. While it is a requirement in terms of Article 19 



34 
 

of the CRPD for States Parties to provide support services to PWDs, the assistance envisaged 

by the CRPD does not include treating PWDs as objects of charity. 

Thus, apart from the Constitution, other laws addressing disability in Zimbabwe and in 

particular rights of PWPDs predate the CRPD and they subscribe to the Medical Model of 

disability. They treat PWDs as objects of charity and in need of financial and medical 

assistance. However, Zimbabwe is in the process of aligning its laws to the Constitution, 

including its disability laws.  The Persons with Disabilities Bill, 2019 if it successfully passes 

as law, intends to repeal the DPA and to provide for the protection of the rights of PWDs in 

accordance with the CRPD. Section 34 of the Bill provides for a standalone right for PWDs 

to independent living and being included in the community. 

3.2.The legal framework 

3.2.1. The Constitution  

As a starting point, the Constitution recognises the inherent dignity and equal worth of each 

human being in terms of its founding values and principles.
130

 It further provides for the 

recognition of the equality of all human beings and under the principles clause, there is 

specific recognition of rights of PWDs.
131

The recognition of the inherent dignity and equal 

worth of each human being as outlined mirrors Article 17 of the CRPD which provides for 

the right of PWDs to have their physical or mental integrity to be respected.
132

 This section 

thus is important especially for PWPDs who are usually treated without dignity. This is in 

accordance with the principles underlying the CRPD in Articles 3(a) and (d). 
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It has been argued that one of the core content of the right to independent living is the 

inherent dignity and equal worth of each human being.
133

There is thus a paradigm shift in 

Zimbabwe as the previous Constitution had no recognition of disability rights and an 

appreciation of the equal worth of all human beings. 

In addition, the Constitution mandates that there must be use and development of forms of 

communication suitable for persons with mental and physical disabilities.
134

Equal access also 

includes access to communication as well as buildings and other amenities and hence section 

22 (4) also obligates the State to put measures in place to ensure that buildings and amenities 

to which the public has access to are accessible to PWDs.
135

 This is related to the core 

element of the right to independent living which mandates States Parties to ensure PWDs 

have access to mainstream community services. Camilla Parker
136

 opines that the right of 

equal access to mainstream community services derives from the principle of non-

discrimination and is also central to the enjoyment of the right of choice of residence. Thus, 

this provision is crucial for the realisation of the right to community living.  

Furthermore, PWDs are part and parcel of the national objectives in terms of section 22 of the 

Constitution. The section provides for the recognition firstly of the right of persons with 

physical and mental disabilities to be treated with respect and dignity
137

 in line with Article 

3(1) of the CRPD as one of its foundational principles. The State and all Government 

institutions are mandated to assist PWDs so that they can achieve their full potential.
138

 This 

is commendable as it recognises disability as a cross-cutting concept that cannot be addressed 

by a single government department. 
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 The State is further mandated to develop welfare and developmental programmes for 

PWDs.
139

This is important as a way to alleviate poverty amongst PWDs as well as a good 

move to mainstream disability in developmental plans and sectors of society in line with 

general obligations of States Parties as set out in the CRPD.
140

 Choruma
141

 opines that 

disability is both a cause and consequence of disability. The only challenge is that the 

Constitution seems to restrict disability to physical and mental aspects only and leaving other 

forms of disability outside. Manatsa
142

 in his article notes that it is a fundamental weakness of 

the Zimbabwean Constitution of making reference to persons with physical and mental 

disabilities without alluding to other forms of disabilities in contrast with Article 2 of the 

CRPD. Furthermore, it is also possible that intellectual and mental disabilities are being 

considered as the same when they are not. In addition to this, the reference to welfare 

programmes whilst they may be good, it has the challenge of viewing disability as a welfare 

or charity issue. 

Section 56 of the Constitution provides for equality and non-discrimination and disability is 

one of the grounds on which discrimination is proscribed.
143

 Non-discrimination is an 

overarching principle of the CRPD,
144

 non-discrimination is one of the principles of the 

CRPD, 
145

 and elimination of discrimination on the basis of disability is one of the measures 

to be taken by States Parties under the General obligations of the States Parties to the 

CRPD.
146

 Furthermore, Article 5 of the CRPD specifically talks about equality and non-

discrimination and it mandates States Parties to prohibit all discrimination on the basis of 
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disability. Ngwena noted that the CRPD creates a new vision of disability and inclusive 

equality, which must find its expression not merely in policy and law-making but through 

effective implementation.
147

 

The CRPD Committee
148

 emphasised that equality and non-discrimination are at the core of 

all human rights treaties and hence one of the most fundamental principles and rights of 

international human rights law. Equality and non- discrimination are at the heart of the 

Convention and evoked consistently throughout its substantive articles with the repeated use 

of the wording “on an equal basis with others.” This links all the substantive rights of the 

CRPD and the right to independent living to the non-discrimination principle. By living in the 

communities, PWPDs are able to enjoy other rights on an equal basis with others including 

the right to education, employment, and political participation. Thus, failure to recognise the 

right to independent living for PWPDs violates the core principles of equality and non-

discrimination.
149

 

Some scholars have argued that the CRPD does not intend to bring in new rights but to 

articulate how existing human rights obligations apply specifically to persons with 

disabilities
150

Thus, Section 83 of the Constitution under the elaboration of certain rights 

section specifically seeks to elaborate rights of PWDs and one may further argue that the 

rights being elaborated are those rights already found in Part 2 of the Constitution.  

Section 83 of the Constitution shows a Constitutional commitment by Zimbabwe to address 

some of the major barriers of the equality of PWDs such as access to education, health 

facilities, protection from exploitation and abuse and the right to live with their families. 
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These provisions show that Zimbabwe has begun to embrace a human rights approach to 

disability and it mirrors a number of provisions in the CRPD such as the right to education,
151

 

right to health,
152

 freedom from exploitation,
153

 violence, and abuse as well as respect for 

home and family.
154

 

However, Section 83 has some weaknesses. For starters, it has failed to elaborate and provide 

for the right of PWDs and in particular PWPDs to independent living and living in the 

community as a standalone right. This right can only be inferred from various sections of the 

Constitution.
155

 There is no specific provision providing for the right of PWDs to live 

independently in their communities as provided for in Article 19 of the CRPD. 

Another challenge is that section 83 of the Constitution makes the realisation of the 

economic, social and cultural rights of PWDs dependent upon resources that are available to 

the State. It does not provide that the State has a duty to ensure the progressive realisation of 

such rights. This can pose some serious problems as the Government can rely on the 

provision to plead poverty.
156

This is inconsistent with the provisions of the CRPD which 

obligates States Parties to take measures to the maximum of their available resources for the 

progressive realisation of these rights.
157

 

Furthermore, section 83 does not embrace a holistic concept of disability to differentiate 

psycho-social (mental) disabilities from developmental disabilities and it does not also 

include other forms of disability such as sensory disabilities and disfigurements. This is 
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contrary to Article 1 of the CRPD. Cowen Dziva et al
158

 bemoan this gap in the Zimbabwean 

Constitution.  

The right to independent living also entails the enjoyment of political rights on an equal basis 

with others. Section 120 of the Constitution provides that two Senators are elected to 

represent PWDs
159

 and these two should be persons with disabilities themselves.
160

Whilst this 

is a positive move, the challenge is that the provisions discriminate against persons with 

mental and intellectual disabilities
161

 from being registered voters contrary to the right to 

independent living and participation in the community. The ACHPR in the case of Purohit v 

The Gambia 
162

reiterated that PWPDs should not be denied their right to vote.  

Linked to this is a failure by the Constitution to set out in clear terms the right to legal 

capacity for PWDs in particular with reference to persons with intellectual and psychosocial 

disabilities in Zimbabwe in line with Article 12 of the CRPD. One cannot enjoy their right to 

independent living before their right to legal capacity is recognised. It is apparent that the 

Constitution has equated a lack of mental capacity to lack of legal capacity if one reads 

section 2 of the Fourth Schedule of the Constitution. The CRPD Committee in its General 

Comment Number 1 recognised that the right to equal recognition before the law implies that 

legal capacity is a universal attribute inherent in all persons by virtue of their humanity and 

must be upheld for PWDs on an equal basis with others.
163

 

Furthermore, the Constitution, in general, does not address the plight of women and girls and 

children with disabilities who suffer double and sometimes triple discrimination, contrary to 
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Article 6 and 7 of the CRPD. The CRPD Committee in its General Comment Number 3 

acknowledged that women and girls face barriers in most areas of life and these barriers 

create situations of multiple and intersecting forms of discrimination against women and girls 

with disabilities.
164

Women with Psychosocial disabilities suffer the most in institutions as 

compared to their male counterparts as they are exposed to sexual abuse.
165

 The Constitution 

should have realised this predicament faced by women and girls. 

All in all, whilst the CRPD and the African Disability Protocol provides for a standalone and 

elaborate right to independent living, the Constitution of Zimbabwe is silent on the right of 

PWPDs to live independently in their communities as provided for under Article 19 of the 

CRPD. This right can only be inferred from other general provisions in the Constitution. The 

CRPD Committee in its General Comment No. 5
166

 emphasised that Article 19 plays a 

distinct role as one of the widest-ranging and most intersectional articles of the Convention 

and has to be considered as integral for the implementation of the Convention across all 

Articles. 

3.2.2. Mental Health Act 

The ZMHA is considered as the principal legal framework for PWPDs. This Act was 

promulgated with the aim of consolidating and amending the law relating to the care, 

detention and after-care of persons who are ‘mentally disordered or intellectually 

handicapped.’
167

The detention can be for purposes of treatment as well as non-treatment 

purposes in some institutions involuntarily. Thus, the ZMHA was actually promulgated to 

further detention of PWPDs and in some instances the detention is indefinite. This flies in the 

face of the right to independent living as provided for under Article 19 of the CRPD. 
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Provision of mental health care rehabilitation should not be limited to institutions and thus it 

is imperative that these services be provided for in communities together with the support 

services needed by PWPDs. C. Parker and L. Clements
168

 noted that a process of 

deinstitutionalisation is a necessary consequence of compliance with the provisions of Article 

19.  

Under the Act, PWPDs have been bundled under ‘mentally disordered or intellectually 

handicapped’ persons.
169

 In relation to a person, this means that ‘the person is suffering from 

mental illness, arrested or incomplete development of mind, psychopathic disorder or any 

other disorder disability of the mind.’
170

The terminology used in this Act is derogatory and 

discriminatory. On the other hand, the principles of equality and non-discrimination are 

integral to the CRPD not just being addressed specifically in Article 5 but running through 

the CRPD like a “red thread.”
171

Terms like ‘mentally disordered,’ or ‘mental patients’ 

demean, degrade, belittle, stigmatise and devalue PWPDs.
172

 Terms like ‘persons with mental 

disabilities” or persons with psycho-social disabilities should be used instead. 

It is also clear that there is no appreciation herein that mental disability and developmental 

disabilities are different forms of disability as the two have been bundled together. The Act 

also follows the medical/welfare model of disability which is problematic as it views PWDs 

as people in need of clinical intervention.
173

 This violates the right to independent living 
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provided for under Article 19 of the CRPD. According to Quinn and Doyle,
174

 Article 19 

moves away from treating PWDs as ‘objects” to be managed or pitied and towards treating 

them as ‘subjects’ and rights holders capable of directing their own personal destinies.  

In addition, detention of PWPDs can be made upon an application by a close relative or any 

other person.
175

 In all these instances the person with a disability in question has no role to 

play.  Both examination and detention are done without his /her consent. PWPDs are treated 

as objects and not subject of human rights. This flies in the face of the right to independent 

living. The Act actually provides that the reason for the detention is to place PWPDs “under 

care, assessment, treatment or control’
176

 thus stripping control of their lives completely.  

Peter Blanck and Eilionoir Flynn have pointed out that the independence envisaged under 

Article 19 means having choice and control over services to enable full pa92rticipation in 

society.
177

The practice of isolating and segregating PWPDs in institutions conflicts with the 

provisions under Article 19 which emphasise on the full inclusion and participation of PWDs 

in the community.
178

 

In addition, section 18 of the Mental Health Act provides for indefinite detention of 

PWPDs.
179

 By making provision for the detention of PWPDs in special institutions separated 

from the mainstream healthcare facilities, the Act has a discrimination orientation in which 

there is a parallel healthcare system that secludes PWPDs.
180

This is prohibited under the 

CRPD.
181

The right to independent living means that health care services should be provided 
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for under the mainstream health care services in the communities. The need for health care 

services should not be the reason for institutionalising PWPDs. Section 114 goes on to even 

provide for seclusion of PWPDs contrary to the right to liberty linked to the right to 

independent living. In the case of Stanev v Bulgaria
182

 the ECtHR has recently found a 

violation of Article 5 of the ECHR (which provides for the right to liberty) in relation to 

someone living in a social care institution. 

What is further worrisome on the ZMHA is that it also provides for sterilisation of female 

PWPDs and once again there is no provision to seek their consent.
183

 This results in female 

PWPDs suffering multiple-discrimination in these institutions in contravention of Article 6 

and 7 of the CRPD. The CRPD Committee in its Concluding Observations on Spain
184

  noted 

that women with disabilities face multiple forms of discrimination due to their gender and 

disabilities, and may also be at risk of gender-based violence. The Committee thus 

recommended Spain to take effective measures to provide protection for women and girls 

with disabilities, in particular women and girls with psychosocial disabilities. 

Section 113 of the Act also states that the Minister can approve some mechanical means of 

restraint towards PWPDs. The CRPD Committee in the recent Concluding Observations on 

Spain noted that forced medical treatment and mechanical restraint on PWPDs and on 

persons with intellectual disabilities violate the right to liberty and security of the person. The 

Committee recommended the State party to repeal all legal provisions to prohibit forced 

institutionalisation and treatment on the basis of disability.  
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The ECtHR has heard many cases recently on behalf of individuals in institutions who are 

seeking to live in the community. In the case of Malacu and Others, v Romania
185

 filed in the 

ECtHR four women and one man who had spent many years in a Romanian social care 

institution brought a case on behalf of nearly 200 patients who had died in these institutions 

between 2002- 2004. Another important case is the case of Ca’mpeanu v Romania
186

 as filed 

in the ECtHR in 2009 against Romania.  

Also, in the case of Prohit and Moore v The Gambia
187

, the ACHPR held that The Gambia 

was in violation of the rights of PWPDs detained in one of its Psychiatric institution. These 

rights include the right to the respect of the dignity inherent in a human being and to the 

recognition of his legal status.  It was also held that legal incapacity may not necessarily 

mean mental incapacity. 

In as far as the right to independent living is concerned for PWPDs, the Mental Health Act 

does very little to promote and protect this right. Whilst the CRPD Committee has been 

advocating for deinstitutionalisation, 
188

the Act was promulgated to actually further the 

detention of PWPDs. 

3.2.3. Disabled Persons Act 

The DPA predates both the CRPD and the Constitution. As noted by Mwalimu,
189

 the DPA 

covers two main areas, which are accessibility to public places, premises, services and 

amenities, and employment. While it is recognised that Zimbabwe is one of the first African 

countries to have a disability-specific Act,
190

 with the passage of time, the Act is now lagging 

behind international developments and best practices. The title of the statute itself is 
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unpleasant and encourages the medical and welfare model of disability with regards to the 

protection of the rights of PWDs. Nyirikindi
191

 opines that terms and labels are significant in 

colouring perspectives and determining what rights may be attached to PWDs. This is also 

apparent from the preamble of the Act which stipulates that the Act was promulgated to 

‘make provision for the welfare and rehabilitation of disabled persons...’ There is no 

reference whatsoever to the rights of PWDs and PWPDs in particular.  

The Act’s definition of a ‘disabled person’ 
192

 is now archaic in that it fails to capture that 

disability is not only limited to impairments but also to barriers caused by both attitudinal and 

environmental factors.
193

 

The DPA is silent on the right to independent living for PWPDs. In fact, there is no express 

reference to the rights of PWDs in this Act. Unlike the Constitution which has provisions 

guaranteeing the protection of rights of PWDs, the Disabled Persons Act does not create any 

rights that can be enforced in terms of the law. 

The right to independent living can only be inferred from the functions of the Board where 

the Act provides that the Board is mandated to formulate and develop measures and policies 

designed to ensure disabled persons are afforded full access to community and social 

services.
194

  

Whereas the right to independent living is provided for as a standalone right both in the 

CRPD and the African Disability Protocol, the  DPA does not cater for the rights of PWPDs 

generally and their right to independent living in particular. The DPA is incompatible with 
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the provisions of the CRPD. Zimbabwe has already embarked on the journey to have its main 

enabling legislation on disability law amended in line with the provisions of CRPD in the 

form of the Persons with Disabilities Bill, 2019. 

3.2.4. Persons with Disabilities Bill, 2019 

The Persons with Disabilities Bill, 2019 (the Bill)’s purpose is to ‘repeal the Disabled 

Persons Act [Chapter 17:01] and to provide for the protection of the rights of persons with 

disabilities in accordance with the United Nations Convention on the Rights of Persons with 

Disabilities…’
195

Thus, the Bill, unlike the Disabled Persons Act, is human rights-based. It is 

meant to align Zimbabwe’s disability laws in line with the CRPD. 

 Firstly, the definition of a person with a disability provided in the Bill mirrors that of the 

CRPD.
196

Also, it has been noted that the principles of equality and non-discrimination are at 

the heart of the CRPD and hence are crucial for the realisation of the right to independent 

living for PWPDs.
197

 Section 22 of the Bill provides for the right to equality and non-

discrimination. Tied to the principles of equality and non-discrimination is the principle of 

reasonable accommodation. The Bill provides for this concept
198

 and the definition also 

mirrors the one provided for in the CRPD.
199

 

Furthermore, just like in the CRPD, the Bill provides for a standalone provision for the 

protection of women and girls with disabilities.
200

 States parties to the CRPD are obligated 

under Article 19(c) of the CRPD to ensure accessibility to mainstream community services 

by PWDs on an equal basis with others. Accessibility is both a principle and a standalone 
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right in the CRPD
201

 and section 23 of the Bill which mirrors the CRPD seeks to provide for 

this right if it is successfully enacted into law.  

Finally, in line with the provisions in the CRPD, the Bill goes on to provide in unequivocal 

terms a standalone right to independent living and community living.
202

  

3.2.5. The Social Welfare Assistance Act 

The provision of personalised support services in the community, as well as accessibility to 

mainstream community services, is some of the key elements of the right to independent 

living.
203

Linked to this is the provision of personal assistance as well as financial resources to 

PWPDs so that they can live autonomously in the society.  Thus it is imperative to analyse 

the SWAA. 

The Act was promulgated to ‘provide for the granting of social welfare assistance to persons 

in need and their dependents...’
204

 These people in need of social welfare assistance are 

referred to as ‘destitute or indigent person.’
205

 The Act classifies ‘physically and mentally 

handicapped’ persons as ‘destitute’ or ‘indigent persons’ who are therefore eligible to receive 

social welfare assistance from the Department of Social Welfare.
206

 

It is thus clear that the Act was drafted with a misconception that disability is always 

associated with poverty. The statute follows the outdated Medical Model of disability which 

depicts PWDs as objects of welfare and not subjects with legal rights.
207

The principles 

underlying the right to independent living include respect for the independence of PWDs, 

individual autonomy, inherent dignity, and full and effective participation and inclusion in 
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society. As long as PWDs are portrayed as incapable of supporting themselves and are 

always made objects of charity or welfare, it becomes very difficult to talk about their human 

rights.
208

 

According to Appiagyei- Atua
209

the relevance of the duty element in the African Disability 

element is that it helps to move the African document away from the medical model where 

PWDs are seen as ‘charity cases’ who cannot take care of themselves. Thus placing duties
210

 

on PWDs confirms that they possess capacity and agency which when given the necessary 

support will enable them to contribute to their own self –development as well as community 

development. 

The CRPD Committee noted that individualised support services envisaged under Article 19 

(b) must be considered a right instead of a form of medical, social or charity care.
211

 Thus the 

support needed in terms of the CRPD is different from the one provided under the Social 

Welfare Assistance Act. For PWPDs, access to a range of individualised support is a 

precondition for independent living within the community. The Act’s provisions run contrary 

to the right to independent living as provided under the CRPD and the African Disability 

Protocol. 

3.3.Conclusion 

Notwithstanding that Zimbabwe ratified the CRPD and adopted a new Constitution in 2013 it 

has been pointed out that its legislative provisions are still lagging behind in as far as 

realisation of the right to independent living for PWPDs is concerned. While it has been 

noted that the Constitution of Zimbabwe is an improvement with regards to the realisation of 
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rights of PWDS, the right to independent living can only be inferred from other general 

provisions in the Constitution. It has been noted that the Constitution does not provide for a 

specific standalone right to independent living as envisaged in the CRPD and the African 

Disability Protocol. 

It has also been indicated that all the enabling disability-related legislation predates both the 

CRPD and the Constitution. The legislation was modelled along with the outdated Medical 

Model of disability. The Mental Health Act was actually promulgated to further the 

involuntary detention of PWPDs and sometimes indefinitely. Women with psycho-social 

disabilities are exposed to sterilisation against their will and are also exposed to sexual and 

physical abuse. PWPDs are also exposed to mechanical restraints in violation of their human 

rights. 

It has also been noted that the Disabled Persons Act is outdated and Zimbabwe is in the 

process of aligning this Act with the CRPD. It does not have a provision for the right to 

independent living for PWPDs and views PWDs from a medical and social welfare 

perspective as it provides for the provision of the welfare and rehabilitation of PWDs.  

In addition, it has been pointed out that while the Social Welfare Assistance Act makes 

provision for the granting of social welfare assistance to PWDs, the Act was promulgated 

with the misconception that disability is always associated with poverty. Despite the fact that 

it is a requirement in terms of Article 19 of the CRPD for States Parties to provide support 

services to PWDs, it has been indicated that the assistance envisaged by the CRPD does not 

include treating PWDs as objects of charity. 

There is thus a need to amend the Zimbabwean legal framework and align it with the CRPD 

in order for disability rights and the right to independent living for PWPDs to become a 

reality. 
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The subsequent Chapter is a comparative Chapter. It contains a comparative analysis of how 

other jurisdictions have grappled with the right to independent living. The aim of this chapter 

is to draw inspiration from international best practices. The jurisprudence developed in the 

Republic of Tanzania on the right to independent living for PWPDs is employed for this 

purpose. Tanzanian legislation to be considered includes the Tanzanian Constitution, 1977 as 

amended, the Persons with Disabilities Act, 2010 as well as the Mental Health Act, 2008. 
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CHAPTER 4 

4.1. Introduction 

In the preceding chapter, it was revealed that Zimbabwe’s legislative provisions are still 

lagging behind in as far as realisation of the right to independent living for PWPDs is 

concerned. The Constitution of Zimbabwe is an improvement with regard to the realisation of 

the rights of PWDS in general. However, whilst the right to independent living can only be 

inferred from other general provisions in the Constitution, the Constitution does not provide 

for a specific standalone right to independent living as envisaged in the CRPD. Furthermore, 

all the enabling disability-related legislation predates both the CRPD and the Constitution.  

It has been argued that the CRPD bears an ‘African’ imprint through its emphasis on the links 

between disability, poverty, and development.
212

On the 30
th

 March 2007, the date the CRPD 

opened for signatures, sixteen African countries signed the CRPD and 34 countries had 

ratified the Convention.
213

 

It has been said that the development of disability rights in the African human rights system 

was progressing at a slower pace as compared to its European and Inter- American 

counterparts.
214

Tanzania was specifically chosen in this study because it has related financial 

circumstances and economic development with that of Zimbabwe. 

Tanzania is a political union of two semi-autonomous entities, the mainland area of Tanzania 

and the islands of Zanzibar. Tanzania signed and ratified the CRPD on the 30
th

 March 2007 

and 10
th

 November 2009 respectively, and the Optional Protocol to the CRPD on the 29
th

 

September 2008 and 10
th

 November 2009.
215

 Tanzania is also a State Party to the African 
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Charter, African Disability Protocol as well as several UN Human Rights Conventions and is 

thus advanced on the protection of human rights. The 2017 Foundation for Civil Society 

Report for Tanzania
216

 notes that the promptness in ratifying the convention was a good sign 

of Tanzania’s readiness to implement the international obligations on disability rights. 

The Tanzanian Constitution was promulgated in 1977 and has gone through several 

amendments to date. Tanzania went through a constitutional reform process and it was due to 

have a new Constitution in 2015 but unfortunately, it was rejected due to the procedural 

irregularities which were inherent in the process.  Despite the fact that the Tanzanian 

Constitution was enacted prior to the CRPD, Tanzania enacted a comprehensive disability 

law in terms of its Persons with Disabilities Act and the Mental Health Act. 

The Tanzanian Persons with Disabilities Act, 2010 (TPDA) has been described by PT van 

Reenen and H. Combrinck
217

as an ambitious document. The Act shows that Tanzania is on 

the right track in as far as realisation of rights for PWDs in general and the right to 

independent living for PWPDs in particular is concerned. This is the main legislative 

document providing for rights of PWDs in Tanzania which also provide for the right to live 

independently for PWPDs in terms of section 15 of the Act. 

Furthermore, the Tanzanian Mental Health Act (TMHA) which came into force on the 6
th

 

December 2008 is also in line with the CRPD and is a human rights-based document. It 

provides for the care, protection, and management of PWPDs and provides for their voluntary 

or involuntary admission in mental health care facilities. There is no room for indefinite 

admission of PWPDs and it does not also provide for any detention but admission of PWPDs. 
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This is quite different from the ZMHA, which was actually promulgated to detain persons 

with mental health disabilities and the detention can be indefinite.  

4.2. Tanzanian Legal Framework 

4.2.1. Tanzanian Constitution 

The Tanzanian Constitution came into force in 1977 and thus it predates the CRPD. Although 

the Tanzanian Constitution does not specifically provide disability as a ground for 

discrimination, it proscribes discrimination in any law, policy or practice.
218

 Furthermore, 

section 13(2) of the Constitution addresses equality before the law. The Zimbabwe 

Constitution has a similar provision. Tanzania went through a constitutional reform process 

and it was due to have a new Constitution in 2015 but unfortunately, it was rejected due to 

the procedural irregularities which were inherent in the process. Despite the fact that the 

Tanzanian Constitution was enacted prior to the CRPD, Tanzania enacted a comprehensive 

disability law in terms of its TPDA and the TMHA. All these Acts have provisions that either 

expressly provides for the right to independent living for PWPDs or enhance and safeguard 

elements of independent living such as the prohibition of forced institutionalisation, 

community-based rehabilitation, and mainstream community services. 

Furthermore, The Draft Tanzanian Constitution of 2014 includes the rights of PWDS. Article 

44 provides that PWDs have the right to be respected, recognised and treated in a way that 

does not lower their dignity. Such a provision would be handy for the implementation of the 

right to independent living of PWPDs. In addition, Article 52(f) of the Draft Constitution 

accords PWDs' right to rehabilitation and social integration in conformity with Article 19 of 

the CRPD. Since Tanzania is yet to enact its new Constitution after the CRPD, best 
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international practices appear in the Tanzanian subsidiary legislation which complements the 

provisions of the Constitution. 

4.2.2. The Persons with Disabilities Act, 2010 

Tanzania enacted a comprehensive disability law in 2010 entitled the “Persons with 

Disabilities Act’ (TPDA). This title resonates well with the CRPD in as far as terminology is 

concerned, unlike Zimbabwe’s DPA which refers to PWDs as ‘disabled.” The Act was 

enacted to make provisions for the health care, social support, accessibility, rehabilitation, 

education, and vocational training, communication, employment or work protection and 

promotion of basic rights for persons with disabilities and to provide related matters.
219

 The 

definition of a ‘person with a disability” is almost similar to that provided in the 

CRPD.
220

Just like the CRPD, the TPDA recognises the Human Rights Model of disability in 

the definition. Any reference to PWDs in the TPDA also refers to PWPDs as the definition 

includes persons with mental disabilities.  

According to E. M Chilemba,
221

 the definition of a ‘person with disability’ in the TPDA 

follows the social and human rights models and thus the Act complies with the CRPD on the 

conceptualisation of disability and persons with disabilities. The CRPD Committee in its 

Concluding observations on Seychelles recommended that there was a need for the State 

Party to promote and defend a human rights model to disability and eliminate the use of all 

derogatory language in laws and when referring to PWDs.
222
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Furthermore, just like the CRPD, the Act provides for almost all the General Principles 

provided for in the CRPD. Shughuru
223

 notes that the TPDA in general and the principles set 

therein reflects in various provisions the CRPD. The objectives of the Act also mirror the 

CRPD to a greater extent.
224

 There are no such provisions in either the Zimbabwean 

Constitution or the DPA.  

Unlike the DPA, the TPDA was described by Pieter Van Reenen and Helen Combrinck as an 

Act clearly inspired by the CRPD
225

as several positions follow the CRPD verbatim. In as far 

as the right to independent living is concerned, unlike the Zimbabwean laws, the Act provides 

for a standalone section providing for independent living. Article 15 (1) of the Act provides 

for the right of PWDs to live as independently as possible and to be integrated into the 

community.  

In its concluding observations on Haiti, the CRPD Committee
226

 urged Haiti to ensure the 

right to independent living is included as a subjective right including the enforceability of all 

its elements. Seychelles was also urged to expressly recognise in its legislation the right of 

PWDs to choose with whom and where they wish to live.
227

 

The TPDA further provides that PWDs shall not be forced to live in an institution or in a 

particular living arrangement including settlement for persons in need of special protection.
228

 

The Act is very clear on the point that living in a settlement can only happen with the consent 

of the PWD in question. This is in line with the right to independent living as provided for 

under Article 19 f the CRPD and Article 14 of the African Disability Protocol. On the other 

hand, in Zimbabwe, detention of PWPDs in psychiatric institutions is always involuntary and 
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consent of PWPDs in question is not sought. In its Concluding Observations on Cyprus, the 

Committee urged the State party to redirect resources allocated to institutionalisation and 

redirect them to community-based services.
229

 

Dissimilar to Zimbabwe, support for PWDs in Tanzania is further provided for in Article 3 of 

the Act wherein the Minister and the Council is mandated to make regulations and take 

measures to enable PWDs to live independently and fully integrated into the community. The 

measures include the provision of equal opportunities for all PWDs to choose their place of 

residence and living arrangements and availability of community services without 

discrimination to PWDs. 

In addition, the Act also mandates the Minister and Council to ensure accessibility to a wide 

range of community-based rehabilitation and inclusion services such as in-house, residential 

and other community support services including personal assistance necessary for living and 

integration in the community.
230

 There is no provision for community-based rehabilitation 

under Zimbabwean laws in violation of the right to independent living as enshrined under 

Article 19 of the CRPD. 

The provision of mental health care facilities is pivotal for PWPDs in their realisation of the 

right to independent living. Many countries like Zimbabwe make these services available 

only in hospitals and institutions thus forcing PWPDs to live in institutions in order for them 

to access health care facilities. The TPDA provides that basic facilities essential for health 

and rehabilitation services needed by PWDs shall be made available in their respective 
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locations.
231

 Accessibility to mainstream community services by PWDs on an equal basis 

with others is in line with section 19(c) of the CRPD. 

Furthermore, the issue of consent is fundamental for PWPDs. Many PWPDs are treated and 

forced to live in institutions without their consent. Unlike in Zimbabwe, section 26 (4) (b) of 

TPDA mandates the Minister to ensure that health and rehabilitation services provided to 

PWDs are only made after the person concerned has been given his free and informed 

consent. Health professionals are also entitled to inform PWDs of their rights before they get 

the treatment or rehabilitation concerned. 

Additionally, unlike in Zimbabwe, the Act further establishes the National Advisory 

Council
232

 for PWDs in line with Article 33 of the CRPD. This Council as the national 

disability body responsible for the implementation and coordination of disability rights in 

Tanzania is in accordance with the standards of the CRPD.
233

 According to the Foundation 

for Civil Society’s 2017 Report on Tanzania
234

, the TPDA embodies a lot of CRPD’s 

contents in its local context, apart from specific rights and duties on disability; the Act 

establishes implementing mechanisms including the advisory council in response to Article 

33 of the CRPD. 

Thus, all in all, unlike in Zimbabwe, the TPDA takes a rights-based approach in as far as the 

right of PWPDs to live independently in the community is concerned. Just like the CRPD, the 

TPDA provides for a standalone right on independent living for PWDs in general and 

PWPDs in particular as they are the ones mostly affected by institutionalisation. The Act 

mirrors the CRPD in various ways. Zimbabwe has a lot to learn from Tanzania in this regard.  
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SM Uromi and MI Mazangwa
235

 describe the TPDA as a law of its kind probably in the 

whole of the East African Region. 

4.2.3. The Mental Health Act, 2008 

The Tanzanian Mental Health Act (TMHA) came into force on the 6
th of

 December 2008. It 

came after the CRPD and after Tanzania had signed the CRPD. It is an Act ‘to provide for the 

care, protection, and management of persons with mental disorders and to provide for their 

voluntary or involuntary admission in mental health care facility...’
236

This is quite different 

from the ZMHA, which was actually promulgated to detain persons with mental health 

disabilities and the detention can be for treatment and non-treatment purposes.
237

This 

promotes detention of PWPDs in some cases, for life in violation of Article 19 of the CRPD.  

Health care is defined in the TMHA under the interpretation section as a ‘diagnostic or 

therapeutic interventions for the benefit of health and includes institutions- based treatment, 

community-based treatment and social- rehabilitation.’
238

 This introduction in the Act of 

community- based treatment is pivotal in the realisation of the right to independent living for 

PWPDs as it gives them a choice instead of only confining health care services to hospitals 

and institutions as with the Zimbabwean position. According to Article 19(a) of the CRPD, to 

choose and decide upon how and where and with whom to live is the central idea of the right 

to independent living. The CRPD Committee
239

 noted that often PWDs cannot exercise 

choice because there is a lack of options to choose from. This is the case in Zimbabwe 

wherein support and healthcare facilities are unavailable outside institutions. Community-

based treatment and social rehabilitation are alien in the ZMHA. 
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The TMHA provides for voluntary admission into mental health institutions for PWPDs
240

 as 

well as involuntary admission under limited circumstances.
241

The ZMHA, on the other hand, 

has no provision for voluntary admission of PWPDs. The consent of PWPDs is never sought 

before and during their detention. This is premised on the old welfare or Medical Model of 

disability which views PWPDs as people who lack legal capacity to make their own 

decisions. Felicity K. Kalunga and Chipo M. Nkhata
242

note that the right to health protected 

under Article 25 of the CRPD entitles PWPDs to make informed choices about their 

treatment, including admission to hospitals for such treatment. They further state that this 

right to health is enhanced by Article 19 of the CRPD, in particular the right to community 

support services and access to community services (including medical services) on a basis of 

equality with others.
243

 

Also, the CRPD Committee
244

 picked the right to legal capacity, in line with the Committee’s 

General Comment No. 1 on equal recognition before the law as one of the core elements of 

Article 19 of the CRPD. The Committee earlier had stated that the denial of legal capacity to 

PWPDs and their detention in health facilities without their informed consent constitute a 

violation of their rights, including their right to liberty protected under Articles 12 and 14 of 

the CRPD.
245

Thus, unlike Zimbabwe, Tanzania promotes the right to independent living 

through voluntary admission as opposed to involuntary detention obtaining in Zimbabwe. 

Section 11 (3) of the TMHA states that a person shall not be admitted to a mental health care 

facility in accordance with the involuntary admission provision for a period exceeding ninety 
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days. On the other hand in terms of the ZMHA detention can be indefinite.
246

What is further 

striking is that unlike under the ZMHA, the TMHA does not provide for detention but rather 

an admission for purposes of obtaining mental health care services.
247

In Zimbabwe the 

detention can be for both treatment as well as non-treatment purposes and sometimes the 

detention can be indefinite. This promotes continued institutionalisation of PWPDs in 

violation of Article 19 of the CRPD. 

In addition to this, the TMHA provides for outpatient care facilities.
248

 There is also a 

provision for community-based treatment and rehabilitation as well as social support
249

 in the 

communities for PWPDs in line with the principle of independent living. In Tanzania, unlike 

in Zimbabwe, admission into a mental health institution is not the only available option in 

line with the CRPD. On the other hand, in Zimbabwe, that is the main available option even 

for after-care purposes especially considering that there is no social support and community-

based rehabilitation programmes. 

Furthermore, in keeping with the spirit of the CRPD, unlike the ZMHA, the TMHA embraces 

a human rights approach to the health care services for PWPDs with the view to promote 

their autonomy and dignity.
250

 Personnel taking care of PWPDs are mandated to observe the 

rights of these people. 
251

It is a criminal offence in terms of the Act for one to participate in 

the wrongful admission of someone in a mental health institution.
252

 Cruelty, abuse or 

neglect, as well as violation of rights of PWPDs, also attract criminal law sanctions.
253

 On the 

other hand in Zimbabwe rights for PWPDs and women, in particular, continue to be violated. 
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Section 113 of the ZMHA allows the Minister to approve some mechanical means of restraint 

towards PWPDs as well as sterilisation of female PWPDs and once again there is no 

provision to seek their consent.
254

Additionally in terms of the TMHA, the right to appeal 

against any order by the Court, unlike in the ZMHA, is unconditionally guaranteed and the 

procedure is the same as with other appeals in civil suits
255

 

The TMHA
256

 is also outstanding in its recognition of PWDs, their organisations, 

nongovernmental organisations and the community at large in as far as rehabilitation of 

PWPDs is concerned.
257

E. Kamundia
258

 commended the TMHA on this regard and said that 

the TMHA is consistent with the CRPD by requiring that persons with disabilities participate 

in planning, delivering, monitoring and evaluation of health and rehabilitation services. There 

are no such provisions in the ZMHA.  

In terms of section 28(3) of the TMHA, every mental health facility is required to put in place 

measures to ensure family, non-governmental organisations and community involvement in 

the care of PWPDs.
259

Unlike the ZMHA, the TMHA further mandates the Minister to make 

regulations for the better carrying out of the provisions of the Act prescribing among other 

things the manner in which the community can be involved in the care of PWPDs.
260

 

Accessibility to community-based rehabilitation and services is a requirement and an element 

of the right to independent living. The CRPD Committee noted that States Parties have an 

obligation to develop transitional plans in consultation directly with PWDs, through their 
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representative organisations in order to ensure full inclusion of PWDs in the 

community.
261

Dissimilar to the position in Zimbabwe, the TMHA recognises that PWPDs 

may require support in living in the community in line with the CRPD.
262

 

All in all, the Tanzanian Mental Health Act takes a rights-based approach in the area of 

provision of mental health care to PWPDs, thereby protecting their right to independent 

living. The Act came into force in 2008 and it mirrors the CRPD in various ways. Zimbabwe 

can learn a lot from Tanzania in this regard. 

4.3. Conclusion 

It has been indicated that the Tanzanian legal framework has made strides to comply with the 

CRPD on the realisation of the right to independent living for PWPDs. Despite the fact that 

the Tanzanian Constitution was enacted prior to the CRPD, Tanzania enacted a 

comprehensive disability law in terms of its Persons with Disabilities Act and the Mental 

Health Act. Both these Acts have provisions that either expressly provide for the right to 

independent living for PWPDs or enhance and safeguard elements of independent living such 

as the prohibition of forced institutionalisation, community-based rehabilitation, and 

mainstream community services. 

It has been established that unlike Zimbabwe the terminology used in the TPDA and its 

definition of a ‘person with a disability” mirrors the CRPD. Also, just like the CRPD and 

unlike Zimbabwe, the TPDA recognises the human rights model of disability in the definition 

and its provisions. The TPDA has been described as a progressive document. The Act shows 

that Tanzania is on the right track in as far as realisation of rights for PWDs in general and 

the right to independent living for PWPDs is concerned. This is the main legislative 
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document providing for rights of PWDs in Tanzania which also provides for a standalone 

right to live independently for PWPDs.  

It has further been noted that the TPDA has provisions for the admission of PWPDs and the 

admission is mainly voluntary unlike in Zimbabwe where there is detention and the detention 

is always involuntary and sometimes indefinitely. The Act is very clear on the point that 

living in a settlement can only happen with the consent of the persons with disability in 

question. This is in line with the right to independent living as provided for under Article 19 

of the CRPD and Article 14 of the African Disability Protocol.  

It has been illustrated that the TPDA establishes effective institutional mechanisms for the 

implementation of the rights of PWDs. Unlike the Zimbabwean Act which creates institutions 

without any power and authority, the Tanzanian legal framework
263

 substantially complies 

with the expectations of the CRPD.
264

 

It has also been observed that the TMHA is also in line with the CRPD and is a human rights-

based document. It provides for the care, protection, and management of persons with mental 

disorders and mainly provides for their voluntary admission in mental health care facilities. 

There is no room for indefinite admission of PWPDs and it does also not provide for any 

detention but admission of PWPDs.  This is quite different from the Zimbabwean Mental 

Health Act, which was actually promulgated to detain persons with mental health disabilities 

and the detention can be indefinite contrary to the right to independent living.  

It has been ascertained that the TMHA provides for the community- based treatment which is 

pivotal in the realisation of the right to independent living for PWPDs as it gives them a 

choice instead of only confining health care services to hospitals and institutions as with the 
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Zimbabwean position. According to Article 19(a) of the CRPD, to choose and decide upon 

how and where and with whom to live is the central idea of the right to independent living.  

The next chapter is the concluding Chapter of the research. Informed by the deliberations in 

the preceding chapters, the research provides a summary of the research findings.  Drawing 

from international best practices discussed in the current Chapter, specific and general 

recommendations on how to make the right to independent living a living reality is proffered. 

Finally, the Chapter concludes the study. 
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CHAPTER 5 

5.1. Introduction  

The previous Chapter explored the Tanzanian legal framework regarding the right to 

independent living for PWPDs. Tanzania has a more advanced legal framework in the 

protection and promotion of the right to independent living for PWPDs. Tanzania enacted a 

comprehensive disability law in terms of its Persons with Disabilities Act and the Mental 

Health Act.  

The TPDA resonates well with the CRPD in many respects. In as far as terminology and 

definition of disability are concerned, unlike the DPA which refers to PWDs as disabled, the 

TPDA mirrors the CRPD. Terminology is an important factor for the realisation of disability 

rights including the right to independent living.
265

  

The TPDA
266

 provides for a standalone right to independent living for PWPDs by saying that 

PWDs should live as independently as possible and must be integrated into the community. 

The Act also provides for accessibility to community rehabilitation and inclusion services as 

opposed to institutionalisation obtaining in the Zimbabwean legal framework.  

The TMHA is also human rights-based. Unlike the ZMHA, it does not provide for the 

detention of PWPDs but rather their admission. The admission is also mainly voluntary as 

opposed to the Zimbabwean position where the consent of PWPDs is not sought before their 

detention. The introduction in the Act of community-based treatment and social rehabilitation 

resonates well with Article 19 of the CRPD. The Tanzanian legal framework is thus advanced 

in as far as the protection of the right to independent living for PWPDs is concerned.  
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On the other hand, the Zimbabwe legal framework is inadequate as far as the realisation of 

the right to independent living for PWPDs is concerned. The Constitution is silent on this 

matter.  Zimbabwe’s enabling and disability related legislation predates both the Constitution 

and the CRPD and is yet to be aligned to the CRPD. There is thus a need to amend the 

Constitution of Zimbabwe, repeal the DPA and amend the ZMHA and the SWAA.  

For the Constitution, section 22 and section 83 should be amended so that the definition of 

disability is not restricted to mean physical and mental disabilities only. A holistic concept of 

disability is needed. Section 83 should also be amended and widened to specifically provide 

for the right to independent living for PWDs generally and in particular PWPDs. The 

Zimbabwean Constitution should also follow the Tanzanian position wherein limitation to the 

enjoyment of disability rights is subjected to the maximum of the available resources in line 

with the CRPD. Section 121 of the Constitution and the Fourth Schedule should also be 

amended so that PWPDs are not discriminated against when it comes to voting. Women with 

psychosocial disabilities and those with disabilities, in general, suffer from multiple and 

intersecting forms of discrimination
267

 and there is a need to amend the Constitution so that 

the rights of women with disabilities are adequately protected. 

With regard to the DPA, the statute fails to adequately protect the rights of PWDs and in 

particular the right to independent living for PWPDs. The Act is outdated as it predates both 

the Constitution and the CRPD. The title itself is unpleasant and encourages the medical and 

welfare model of disability. In fact, the Act does not create any rights that can be enforced in 

terms of the law.  

Zimbabwe has begun to correct this through the Persons with Disabilities Bill, 2019. The Bill 

mirrors the CRPD in many respects and it specifically provides for the right to independent 
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living for PWDs just like the TPDA.  There is thus a need to repeal the entire Act and adopt 

the Persons with Disabilities Bill, 2019 into law.  

Furthermore, the ZMHA is considered as the principal legal framework for PWPDs. 

Unfortunately, the Act, unlike the TMHA, predates the CRPD and is also not a human rights-

based document. There is a need to amend the Act to allow for voluntary admission instead 

of involuntary detention contrary to Article 25 and 19 of the CRPD. The terminology used in 

the Act which is derogatory should be removed and replaced with more acceptable terms. 

The Act should also be amended so that the provision of mental health care is not tied to 

institutions. For those voluntarily admitted to institutions, their rights should be guaranteed. 

There is thus a need to amend the ZMHA so that it is aligned to the CRPD. 

With regards to the Social Welfare Assistance Act, there is need to amend the Act so that the 

provision of personalised support services in the community, as well as accessibility to 

mainstream community services for PWPDs, is guaranteed in line with Article 19 of the 

CRPD.  Reference to PWDs as destitute or indigent persons should also be removed from the 

Act as this depicts PWDs as objects of welfare and not subjects of rights contrary to the 

human rights model of disability.  

There is also a need for awareness and education on the rights of PWDs involving all sectors 

of society. Furthermore, a Disability Policy and general regulations will further assist in 

giving political direction to the powers that be and this will also inevitably influence the 

disability legal framework in the country. 

5.2. Summary of Research Findings 

It has been indicated that the Constitution of Zimbabwe does not provide for a specific right 

to independent living. While rights of PWDs are protected under section 83 of the 

Constitution, this section is too narrow. It has failed to elaborate and provide for the rights of 
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PWPDs to independent living as a standalone right as provided for in Article 19 of the 

CRPD. Another challenge is that section 83 makes realisation of economic, social and 

cultural rights of PWDs dependent upon resources that are available to the state. This is 

contrary to Article 4 of the CRPD which obligates States Parties to take measures to the 

maximum of their available resources for the progressive realisation of these rights. Section 

83 further does not embrace a holistic concept of disability. 

Furthermore, the DPA is inadequate in the sense that it is archaic and predates both the 

Constitution and the CRPD. The title of the statute itself is unpleasant and encourages the 

medical and welfare model of disability with regards to the protection of the rights of PWDs. 

There is no reference whatsoever to the rights of PWDs and thus does very little as the 

primary enactment which should be dealing with rights of PWDs. Also, the definition of a 

“disabled person” is now out-of-date in that it fails to capture that disability is not only 

limited to impairments but also to barriers caused by both attitudinal and environmental 

factors.
268

In addition, the Act creates toothless institutions which are not well resourced and 

not independent contrary to Article 33 of the CRPD. 

In the same vein, the ZMHA is also outdated and follows the medical model of disability. It 

predates both the Constitution and the CRPD. The Mental Health Act was actually 

promulgated to further detention of PWPDs and in some instances the detention is indefinite. 

Detention of PWPDs especially against their will and failure to provide for community-based 

rehabilitation flies in the face of the right to independent living as provided for under Article 

19 of the CRPD. The other weakness is that the terminology used in this Act is derogatory 

and discriminatory. The Act does not provide for the right of PWPDs to independent living 

and instead furthers violation of rights of PWPDs through involuntary sterilisation as well as 

mechanical restraints of PWPDs against their will.  
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It has been noted that the Social Welfare Assistance Act makes provision for the granting of 

social welfare assistance to ‘destitute or indigent persons.’ Thus, the Act was promulgated 

with the misconception that disability is always associated with poverty. While it is a 

requirement in terms of Article 19 of the CRPD for States parties to provide support services 

to PWDs, the assistance envisaged by the CRPD does not include treating PWDs as objects 

of charity. 

On a comparative basis, the Zimbabwean legal framework has gaps and the Tanzanian legal 

framework is more advanced with the TPDA providing expressly for a standalone right to 

independent living.
269

 Notwithstanding that Zimbabwe ratified the CRPD and adopted a new 

Constitution in 2013, its legislative provisions are still lagging behind in as far as realisation 

of the right to independent living for PWPDs is concerned. The enabling disability-related 

legislation predates both the CRPD and the Constitution. While it is noted that the 

Constitution of Zimbabwe is an improvement with regards to the realisation of rights of 

PWDs, the Constitution and its enabling legislation do not provide for a specific standalone 

right to independent living as envisaged in the CRPD and the African Disability Protocol. 

In light of the above findings, the following specific and general recommendations are made. 

5.3.Specific Recommendations  

5.3.1. Amendment of the Constitution  

While section 83 of the Constitution shows a Constitutional commitment by Zimbabwe to 

address some of the major barriers of the equality of PWDs it failed to elaborate and provide 

for the right of PWDs and in particular PWPDs to independent living and living in the 

community as a standalone right as provided for under Article 19 of the CRPD and Article 14 
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of the African Disability Protocol. It should be amended and the right to independent living 

expressly provided. 

 The Constitution should also be amended to provide that the State has a duty to ensure the 

progressive realisation of such rights. It should be consistent with the provisions of the CRPD 

which obligates States Parties to take measures to the maximum of their available resources 

for the progressive realisation of these rights.
270

 

Furthermore, section 83 just like section 22 does not embrace a holistic concept of disability 

to differentiate psycho-social disabilities from intellectual disabilities and it does not also 

include other forms of disability such as sensory disabilities and disfigurements. These 

sections should be amended to be consistent with Article 1 of the CRPD. 

Also, section 121(4) (a) of the Constitution and section 2 of the Fourth Schedule of the 

Constitution disallows PWPDs detained in institutions to be registered voters in violation of 

Article 29 of the CRPD. This should be removed and a clear position stated that PWPDs 

should be allowed to exercise their political rights on an equal basis with others. The right to 

independent living also entails the enjoyment of political rights on an equal basis with 

others.
271

 

Furthermore, the Constitution, in general, does not address the plight of women and girls with 

disabilities who suffer double and sometimes triple discrimination, contrary to Article 6 and 7 

of the CRPD. Women with psychosocial disabilities suffer the most in institutions and 

outside as compared to their male counterparts as they are exposed to sexual abuse.
272

 The 

Constitution should have realised this predicament faced by women and girls and hence 

section 83 should expressly provide for the protection of women and girls with disabilities. 
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5.3.2. Repeal and substitution of the Disabled Persons Act 

The Disabled Persons Act is archaic and hence should be repealed and be replaced by a fresh 

statute. The new statute must have a human rights-based approach and its name must not be 

derogatory in line with the CRPD as was done by Tanzania on its Persons with Disabilities 

Act. Furthermore, just like the Tanzanian Persons with Disability Act, the Act ought to 

include the right to independent living and community living as a standalone and enforceable 

right. The Zimbabwe Persons with Disabilities Bill, 2019 if passed into law will be compliant 

with the CRPD and hence there is a need to move with speed and have the Bill enacted into 

law.  

Firstly, the definition of a person with a disability provided in the Bill mirrors that of the 

CRPD. Also, it has been noted that the principles of equality and non-discrimination are at 

the heart of the CRPD and hence are crucial for the realisation of the right to independent 

living for PWPDs.
273

 Section 22 of the Bill provides for the right to equality and non-

discrimination. Tied to the principles of equality and non-discrimination is the principle of 

reasonable accommodation. The Bill provides for this concept
274

 and the definition also 

mirrors the one provided for in the CRPD.
275

Furthermore, just like in the CRPD, the Bill 

provides for a standalone provision for the protection of women and girls with disabilities.
276

 

Accessibility forms part of the elements of the right to independent living and is also both a 

principle and a standalone right in the CRPD.
277

 Section 23 of the Bill which mirrors the 

CRPD seeks to provide for this right if successfully enacted into law. In line with the 
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provisions in the CRPD, the Bill goes on to provide in unequivocal terms a standalone right 

to independent living.
278

  

5.3.3. Amendment of the Mental Health Act. 

The CRPD Committee recommended that state parties should take the necessary steps to 

repeal legislation restricting the right of PWDs to free and informed consent
279

 as well as 

enact laws which explicitly recognise the right of the individual to free and informed consent 

and prohibits the substitution of consent by a third party.
280

The Mental Health Act should 

expressly provide for community-based rehabilitation, personalised as well as community 

support services
281

 and some Regulations in terms of the Act to provide a clear road map on 

funding as well as deinstitutionalisation strategy. The terminology used should also be 

aligned with the CRPD. 

5.3.4. Amendment of the Social Welfare Assistance Act 

The statute follows the outdated medical model of disability which depicts PWDs as objects 

of welfare and not subjects with legal rights.
282

It should be amended to capture principles 

underlying the CRPD which include respect for independence of PWDs, individual 

autonomy, inherent dignity, and full and effective participation and inclusion in society. The 

terminology used must be aligned to the CRPD. The Act should also be amended to include 

supported housing models in line with Article 19 of the CRPD. 
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5.4.General Recommendations  

5.4.1. Domestication and Implementation of the CRPD 

In terms of the Zimbabwean Constitution, the dual legal system is an impediment as it 

requires a Convention to be domesticated before binding the state.
283

There is thus a need to 

have the CRPD domesticated and adopted as part of the Zimbabwean legal framework. 

Thereafter, there is a need for the full implementation of the legislation. Domestication and 

implementation of the CRPD would be in line with the expected promotion and protection of 

fundamental rights. As was opined by Rasmussen and Lewis
284

 States Parties must take 

action domestically to implement the Convention and make its rights a reality. After all, 

human rights don’t happen on paper, not even on Braille.
285

 

5.4.2. Awareness-raising 

The rights of PWDs constitute fundamental human rights. States Parties and private persons 

are obliged to promote and protect the same. In terms of Article 8 of the CRPD, there is a 

need for awareness raising and culture change for full realisation of the rights.   

5.4.3. Adoption of a National Disability Policy 

In terms of Article 4 of the CRPD adoption of a concrete National Disability Policy provides 

direction of the implementation of rights and enactment of new statutes. In addition, there is a 

need for Regulations to be adopted for the direction and implementation of the provisions 

contained in the broader Statutes. With regard to this issue, there is also a need to involve 

PWDs, their representatives and their families in their preparation.
286
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5.5.Conclusion  

The problem identified in this research is that despite the international obligations assumed 

under the CRPD, Zimbabwe as a state Party to the CRPD has no laws expressly providing for 

the right to independent living for PWPDs. This is contrary to Article 19 of the CRPD as well 

as Article 14 of the African Disability Protocol.  The Zimbabwean Constitution does not have 

a standalone right to independent living. Other Acts affecting PWPDs such as the Mental 

Health Act, the Disabled Persons Act and the Social Welfare Assistance Act predate the 

CRPD and do not have a human rights approach to disability.  

The right to independent living is provided for in terms of Article 19 of the CRPD. It refers to 

PWPDs being able to live in their local communities as equal citizens, with the support that 

they need to participate in every –day life.
287

 Furthermore, this right provides that States 

Parties should ensure PWPDs have the same choice, control and freedom as any other citizen 

and thus any assistance given to PWPDs should be based on their own choices and 

aspirations. Independent living involves a process of deinstitutionalisation and hence the right 

to independent living is important as it is related to the enjoyment of other rights like 

employment and political participation. States Parties should provide explicit and formal 

recognition of the right, principally by including it in their national legislation in a legislative 

framework which clearly establishes it as a legal right with a remedy in case of violation.
288

  

The major challenge is that whilst the Constitution contains some improvements with regards 

to the realisation of the rights of PWDs in general when it comes to the right to independent 

living for PWPDs, it is silent. This right can only be inferred from the other general 

provisions in the Constitution such as the right to found a family.   
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While, the CRPD and the Constitution view disability from a human rights perspective, the 

Disabled Persons Act does not contain a human rights-based approach in dealing with PWDs. 

It thus does not have a provision for the right to independent living for PWPDs. It views 

PWDs from a medical and social welfare perspective by its reference to the welfare and 

rehabilitation of PWDs.  

The same applies to the ZMHA. The Act governs the care and involuntary detention of 

PWPDs in Zimbabwe and its reference to ‘detention’ is actually in clear contrast with the 

provisions of the CRPD and the right to independent living as provided for in section 19 of 

the CRPD. The CRPD provides that provisions of health care facilities should not be tied to 

particular environments. States Parties should always ensure that the will and preferences of 

PWDs with regards to residence and living arrangements are always considered and respected 

just like those of the other people. The ZMHA was promulgated to further the detention of 

PWPDs in violation of the right to independent living which advocates for 

deinstitutionalisation and provision of mental health services to PWPDs in the community on 

an equal basis with others.  

The problem remains glaring with the Social Welfare Assistance Act which makes provision 

for the granting of social welfare assistance to ‘destitute or indigent persons.’ Thus, the Act 

was promulgated with the misconception that disability is always associated with poverty. 

While it is a requirement in terms of Article 19 of the CRPD for States parties to provide 

support services to PWDs, the assistance envisaged by the CRPD does not include treating 

PWDs as objects of charity. 

However, it has been noted that Zimbabwe is in the process of aligning its laws to the 

Constitution, including its disability laws and thus there is a new Bill called the Persons with 

Disabilities Bill, 2019. The Bill if successfully passes as law, intends to provide for the 
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establishment of the National Disability Commission, to repeal the Disabled Persons Act and 

to provide for the protection of the rights of PWDs in accordance with the CRPD. Section 34 

of the Bill provides for a standalone right for PWDs to independent living and being included 

in the community. 

On a comparative basis, Tanzania enacted a comprehensive disability law in terms of its 

TPDA and the TMHA. The TPDA is the main legislative document providing for rights of 

PWDs in Tanzania which unlike Zimbabwe, provides for the right to live independently for 

PWPDs in terms of section 15 of the Act. 

Furthermore, it has been observed that the TMHA is also in line with the CRPD and is human 

rights-based modelled. There is no room for indefinite admission of PWPDs and it does also 

not provide for any detention but admission of PWPDs. This is quite different from the 

ZMHA, which was actually promulgated to detain persons with mental health disabilities and 

the detention can be indefinite.  

Consequently, for the full realisation of the right to independent living for PWPDs, it is 

specifically recommended that the Constitution be amended on its scope on disability. It 

should also provide for the right of PWPDs to independent living as a standalone right as 

provided for in Article 19 of the CRPD.  

Furthermore, with regards to the DPA, it is specifically recommended that it be repealed and 

the Persons with Disabilities Bill, 2019 be adopted into law as it mirrors the CRPD generally 

and particularly provides for the right to independent living. In the same vein, the SWAA and 

the ZMHA should be amended to contain issues including but not limited to new acceptable 

terminology, provide for informed consent before admission and treatment of PWPDs as well 

as community rehabilitation and provision of mental health care. 
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Generally, it is recommended that there is a need for awareness-raising on the importance and 

realisation of the right to independent living for PWPDs. Also, there is a need to enact a 

National Policy on Disability and general Regulations which would direct implementation of 

measures to be taken by the State, Organisations for PWDs and private parties to further 

rights of PWDs. 

If the above specific and general recommendations are implemented, PWPDs would enjoy 

the right to independent living in Zimbabwe on an equal basis with others.  
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